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EXECUTIVE SUMMARY

yanmar’s agricultural sector has for long suffered due to multiplicity of laws and

regulations, deficient and degraded infrastructure, poor policies and planning, a

chronic lack of credit, and an absence of tenure security for cultivators. These woes

negate Myanmar’s bountiful natural endowments and immense agricultural potential, pushing
its rural populace towards dire poverty.

This review hopes to contribute to the ongoing debate on land issues in Myanmar. It focuses
on land tenure issues vis-a-vis rural development and farming communities since reforms in
this sector could have a significant impact on farmer innovation and investment in agriculture
and livelihood sustainability. Its premise is that land and property rights cannot be understood
solely as an administrative or procedural issue, but should be considered part of broader
historical, economic, social, and cultural dimensions.

Discussions were conducted with various stakeholders; the government’s inter-ministerial
committee mandated to develop the National Action Plan for Agriculture (NAPA) served as
the national counterpart. Existing literature was also reviewed. Limitations of the review
included:
* maintaining inclusiveness without losing focus of critical aspects such as food
security;
» the lack of a detailed discussion on the administration and management of forest land
which is outside its purview; and
an evolving regulatory environment with work currently underway on the new draft of
the National Land-Use Policy (NLUP) and Land-Use Certificates (LUCs) for
farmlands (Phase One work).

Land Administration Arrangements and Current Status

Myanmar’s current land administration, a colonial inheritance, is characterized by
overlapping laws and multiple agencies with similar responsibilities. The General
Administration Department (GAD) and Settlement and Land Records Department (SLRD)
play a major role in all levels of non-forest land administration. The Ministry of Environment
and Conservation of Forestry (MoECAF) assumes primary responsibility in areas designated
as forests. These agencies are responsible for protecting the land under their jurisdiction from
encroachment and squatting and ensuring adherence to prescribed land use. Others like the
Ministry of Mines hold sectoral land responsibilities, but land maps and data responsibilities
rest with the SLRD. The GAD acts as the central government’s representative with branches
at the township and state/region levels. In urban areas and the three major cities — Yangon,
Mandalay, and Nay Pyi Taw — activities related to land use and ownership are managed by
development committees. The military has acquired large tracts of land for its encampments
and retained control over “conflict zones” where it holds management responsibility, while
technical functions often rest with SLRD, however few of these areas have been mapped or
data maintained.

Myanmar’s land administration is a combination of past institutional legacies and various
governments’ exploitation of land to harness political and economic benefits. The most recent
resource nationalization (with the State as the owner of all land and resources) has eroded
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public trust in land administration. It translated into arbitrary enforcement and abrogation of
rights, disregard for customary tenure and practices, and neglect of opportunities to
redistribute land to address rural poverty. Land has thus fallen into private hands and
Myanmar has emerged as a resource-extractive economy based on client-patron relationships
common to several political regimes in the region.

The forests underpin the development of different socio-economic sectors and local
livelihoods; land records were prepared primarily for revenue mobilization. There are many
reports of authorities violating the rights of forest-dependent communities in allocating land
use and setting concession boundaries. Myanmar’s governments also seemed to have ignored
customary practices on land management. As a result, numerous people have either lost or are
at risk of losing the land they have occupied and used for generations.

Lack of Consistent and Reliable Land Data

Reliable and updated land information and access to it is limited in Myanmar. Information on
non-prime agricultural land in the uplands, including land used for long-fallow subsistence
agriculture, is non-existent. Land-related spatial information is managed by separate
departments, and is not standardized.

In principle, all land data is maintained by SLRD. While SLRD holds data on agribusiness
ventures and other permits for State land leases, forest land and fishery lease data is with
MoECAF and the Department of Rural Development (DRD)/GAD respectively. The
government has no unified database on land concessions or land permits for development.
Methodology to coordinate data sharing or management at the district, provincial, and
national levels is also lacking. SLRD’s capacity to use Geographical Information System
(GIS) data is rather limited. Training in remote sensing, access to satellite imagery, and a
universal mapping system for the whole country are urgent requirements.

In the absence of sufficient and accurate data - and access to it - the land administration only
gets more opaque, inequitable, and therefore, dissatisfying for the people whose life it affects.

Concession, Acquisition, and Confiscation

In Myanmar, land-related discussions frequently circle back to (a) land confiscated without
due process or compensation (and probably using force or political authority); (b) land
acquired through a largely faulty process; and (c) limited-period permits granted for use of
land for development and production/extraction.

Since the early 1990s, development planners have conceived ambitious national projects to
achieve economic benefits from natural resources. However, fertile tracts targeted by
investors are usually occupied or used by rural communities. This resulted in, and continues
to cause land conflicts that negatively affect the livelihoods of many households and social
and political stability.

The government’s policies and regulations on classifying land as “fallow” and acquiring land
from current holders are rather vague. Antiquated laws such as the 1894 Land Acquisition Act
give the regime the right to take over any land, making local people extremely vulnerable to
forced displacement without any remedy. Large-scale concessions for investors were
established by the General Ne Win government in the 1960s and refined by the State Law and
Order Restoration Council (SLORC) regime from 1991. Land acquisition was facilitated by
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the police and armed forces and uncertain laws and administrative procedures were used to
take over land for “public purposes.” Contradictory regulations and instructions,
manipulation, coercion, and confusion were reportedly used to acquire land from farming
households and allocate it to favored individuals or groups.

Civil society groups have expressed concern that despite awarding numerous concessions
since 2001, few long-term jobs have been given to local residents as compensation. Reports
published by the Ministry of Agriculture and Irrigation (MoAI)/SLRD and MoECAF on land
use and State-land leases suggest that about 20 percent of all of Myanmar’s land has been
awarded to foreign or joint venture investors for 30 to 70 years. MoAI’s 2014 report
(Myanmar Agriculture in Brief) indicated that only close to 20 percent of the five million
hectares approved for land concessions had been developed. Senior government officials
conceded that State land leases/concessions have been negotiated and awarded in haphazard
and inconsistent ways with negligible quantification and qualification of their impacts. The
government’s experiment with land concessions has yielded little positive economic or social
results. Investors are reluctant to invest anything more than nominal sums on land.
Consequently, few concessions have generated expected revenue streams for the government.

Shrinking Landholdings and Related Issues

Myanmar has 167 million acres (67.66 million hectares) of land, 26.7 million acres (10.79
million hectares) of which are arable; this has increased at a relatively moderate 0.86 percent
between 2006 and 2011. Average farm size is around 7 acres (2.8 hectares) for land-holding
households. However, preliminary results of the Agricultural Census 2010 indicate a
concentration of land holdings with a sharp increase in parcels among those holding 50 acres
and more, at the same time landlessness is on the raise. Data indicates that close to 69 percent
of farmland is now controlled by 20 percent of rural households, while less than 30 percent of
agricultural land is controlled by smaller farmers and sharecroppers. Some reports and field
studies indicate that the government “clears” around 600,000 acres each year, moving existing
occupants or cutting down forests, to grant agribusiness leases.

Landlessness or near-landlessness seem to be on the rise in land-abundant Myanmar,
especially in the Ayeyarwady delta and dry zone (Bago-Bagan-Mandalay region), where more
than 20 percent of the households in several villages are landless and engaged in wage-labor.
And an equal number (20 percent) of households had landholdings of less than an acre.
Village Tract Leaders and residents reported that landlessness had been increasing over the
past 4-5 years, partly due to frequent crop failures in recent years. Rates of landlessness in
Upper Myanmar were generally ranged from 25 to 40 percent in every village.

Various factors have contributed to the dwindling size of smallholdings in Myanmar:
traditional inheritance norms that subdivide landholdings over generations; lack of policies
and programs to support supply of new land to communities; unfavorable policies that deter
land investment; difficulty in accessing fertilizer; and increasing indebtedness. Smallholdings
are being converted to non-agricultural uses or sold in the informal land market and farmers
are being forced to look for wage labor or non-agricultural occupations to make ends meet,
often venturing to cities in search of employment. This pattern should raise concerns as such
land sales could result in economic inefficiencies and decreased investments and production
(owing to less intensive-cultivation), compromising Myanmar’s capacity to feed itself.

The government remains largely inactive on confirmation of land rights of communities living
inside forest areas (currently under the authority of MoECAF) and formally distributing land
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to the households that use it. This has created uncertainties as a number of families now farm
land without any formal record. In recent years, landholders have received some
compensation for land acquired by the government, but less is offered to those holding land
on the basis of tax receipts or under customary law, and no compensation is offered to
squatters and informal occupants.

State land leases have also shrunk the local populace’s access to common property resources
(CPRs or communal land areas, including grazing pastures). In the past, these contributed
significantly to food security, especially for the poor. The degradation of CPRs and the ever-
increasing dependence of the poor on these represent an invisible process of rising poverty.

Another issue is access to markets to sell agricultural produce. Power inequalities in the
market are serious enough to erode the marginal incomes that smallholder farmers rely on.
Small-scale farmers lack power in the marketplace and are often undermined by powerful
interests. Across the country, land development is disorderly and land-use planning is weak,
triggering an uninformed land market that relies on unregistered transactions and speculative
deals. This affects the ability of farming households to subsist and climb out of poverty.

Weak Urban Land Management

Both urbanization and the natural increase in population will have the net result of reducing
the land rural households can be made available for farming. On the other hand, the sheer
scale and pace of urban growth is one of the important phenomenon in transforming human
settlements in Myanmar today. As a result, urban centers and peri-urban areas are facing rapid
increases in demand for land placing further burden on farmland and rural communities.
Existing and progressive land fragmentation compromise the productivity of farmland as it
reduces the size of family parcels and their harvests. Ultimately family economics may favor
conversion of farmland to non-agricultural uses and movement of rural populations to urban
areas. With large-scale investors in land leading the urbanization process, reportedly there are
numerous speculative deals on farmlands and that development controls are ineffective and
unable to discourage urban sprawl. Further, in the absence of supply of adequate serviced land
at affordable prices, most urban poor and low-income communities remain at the risk of
eviction. In that sense, there is a need to empower planners and build institutional capacities
for better land use practices and land management planning in the rural and urban areas.

Signs of Change and Emerging Opportunities

The Farmland Law (2012) is considered indicative of the government’s intention to reform
land laws. In a first-of-its kind move, it requires LUCs to be issued to all farmlands for which
SLRD has Kwin maps. On the face of it, this offers farmland holders the security they have so
long been denied. However, concerns remain.

Areas for which SLRD has no records, land other than farms, or areas plagued by conflict
have not been covered. The LUCs were manually drafted and land records are still being
maintained on paper and could easily be destroyed by bad weather, erasing all the effort
(money and human resource) that was put into this exercise. Since farmers have not fully
understood the benefits of LUCs, subsequent land-related transactions do not seem to be
recorded consistently, hindering the establishment of a formal land market. Numerous errors
reported in LUCs have not been corrected and information on resolving land disputes is
lacking, causing considerable frustration to landholders. Parcel boundaries seemed to have
been defined without consulting landholders. Like most government programs, LUCs use the
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“head of family” concept, usually identifying a male for land or resource allocation. No
special effort has been made to address women’s special needs to ensure their understanding
of and participation in registration and titling. Little information was provided to women on
the option of joint titling (registering land under the names of both husband and wife).

Growing Civil Society Voices on Land Issues

Myanmar has an increasingly large presence of non-governmental organizations (NGOs) and
civil society organizations (CSOs) working on various issues affecting the poor and
disadvantaged. In the standoff between the government and the people over land rights, such
organizations generally ensure that the voices of farming, forest-dwelling, and urban poor
communities are heard. The government has gradually demonstrated its willingness to create
mechanisms to include CSOs in its work to understand grassroots issues. However,
considerable ambiguity persists over the role of CSOs in Myanmar. CSOs exist in a limbo
with only partial government acknowledgement of their role. Their capacity is nascent,
fragile, and rife with both risks and opportunities, especially on land sector engagement in
rural and urban areas.

RECOMMENDATIONS

Sustainable development of natural resources in Myanmar and greater investment in the
agricultural sector require pragmatic solutions to land-tenure problems. Such solutions must
take into account technical, organizational, legal, and socio-cultural factors. The set of
recommended engagements proposed here are directed at the government, NAPA, and its
development partners for consideration and action.

Support policy dialogue at national and local levels. This support should emphasize
strengthening good land governance from the perspective of agriculture and rural
development. It should be anchored on the government’s ongoing NLUP work, drafting of the
land law, and other policy and regulatory instruments. Policy dialogue should be cross-
sectoral, aimed at building food security and livelihoods for farming communities.

Undertake theme-based Land Governance Assessment Studies (L-GAS) to understand
land-tenure issues. Structured diagnostic reviews of the land sector must be undertaken
immediately to build knowledge and support policy-making and program implementation.
Studies should be limited to six months and structured as a learning and capacity-building
process on agricultural and rural development.

Disseminate good practices on strengthening tenure security. NAPA should consider
establishing a platform for disseminating good practices in smallholder tenure security and
Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and
Forests in the Context of National Food Security (VGGT) through stakeholder workshops and
forums. This should be pursued widely around thematic areas such as development of
smallholders, social inclusion, and protection and recognition of tenure rights.

Build custodianship model. Myanmar needs a single land-agency for administration
(including registration) of public forest and non-forest lands. This agency should be
responsible for determining landholding rights and issuing land certificates/titles. Specific line
agencies must be held responsible for thematic use of land such as forestry, agriculture, and
mining. This would reduce duplication, make land administration more efficient, and make it
easier to monitor and enforce compliance.
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Streamline institutional arrangements, upgrade systems and bolster capacity. The new

land law should reduce existing multiple and overlapping land tenure regimes into
manageable number with clear and concise criteria for their administration and management.
The draft of the new land related legislations should include support for the development of
locally based dispute resolution mechanisms to address the land conflict. These mechanisms
should be made as legally enforceable and realistic. The government, while preparing the new
land law, should consider the land ‘custodianship’ model for land administration. In addition,
the government will have to prepare and issue thoroughly revised set of regulations and
guidelines, replacing the existing ones, on forestland management.

Put in place better land management practices. With rapid urbanization taking place, urban
and rural land uses in Myanmar are no longer mutually exclusive, but rather exist on a
continuum of community types that are increasingly interconnected. In moving forward, a
comprehensive rural development strategy should also consider features of ongoing
urbanization and the development of integrated land information and mapping systems for
sustainable land use management. In that sense, the government should reformulate its urban
(including peri-urban areas) policy and harmonize it with broader land and land-based sector
reforms. It should include procedures for strengthening urban land management practices
(acquisition and transfers, land use planning, zoning, permits, taxation, de jure and de facto
systems) to support infrastructure development too so that farmland and rural communities
benefit from the broader reform process. Such a comprehensive approach will lead to better
land administration and governance too.

Support the establishment of a National Land Parcel Inventory (forest and non-forest
land). The government should fund a nationally complete, geo-referenced land parcel
inventory database and procedures for sustainability and information access as a forerunner to
implementing the National Land Parcel Inventory. This will improve transparency on all
decision-making about land, including land allocation, concessions, acquisitions, and land-use
planning. It should lead to a standardized geospatial information system.

In addition, Myanmar needs a modernized land-information system for sustainable economic
and social development. Capacity building at township/district levels (of SLRD, MoECAF,
and GAD) will help improve awareness and understanding of land laws. A fully functional
land-information and land administration system and improved property valuation and
taxation systems and procedures could generate wide-ranging benefits.

Recognize and gradually formalize customary rights and usages and existing land
tenure transactions and agreements. To protect the land rights of traditional land users (and
customary tenure holders), including those associated with shifting farming and land used for
grazing and forest products, the issuance of “collective territorial type” rights could be
considered. Appropriate solutions must be developed through experimentation to encourage
gradual, voluntary, and transparent progress from traditional, customary systems to more
formal land-tenure regimes. This should include a law on the Recognition and Protection of
Customary Tenure.

Promote social land concessions. The government should design a land-distribution program
at the village and township level. It should support the development of: (a) a policy for land
distribution; (b) a land database; and (c) clear criteria for land distribution. Support services
must reach all land recipients.
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Establish a “green village” program and support its implementation. This would be a
village/community development program based on sustainable use of land and natural
resources. It would benefit farming and poor families and the community as a whole, while
improving agricultural production. It would require significant technical capacities and
developing a specific delivery approach.

Adopt territorial approach to land-development programs. Land-tenure issues often relate
to community boundaries rather than administrative demarcations, especially in case of
common pasture land and water bodies and where customary tenure arrangements dominate.
The government should develop criteria for creating village administrative boundaries based
on community perceptions rather than statistical standards. This will also help informally
enhance tenure security.

Support the development of local dispute-resolution mechanisms. Although the fairness of
compulsory acquisition has been contested, Myanmar lacks effective dispute-resolution
mechanisms to provide redress. The draft of new land-related legislations should include
mechanisms that are legally enforceable and realistic and a clause on dispute resolution,
underscoring the importance of indigenous courts.

Promote projects to rehabilitate degraded land and supply it to local landless or near
landless families. Financial support and technical advice should be provided for design and
implementation of such plans.

Provide project support for the rehabilitation and maintenance of community water
bodies. Rural communities are often situated around degraded water bodies. Numerous
measures can be taken to improve water quality through activities that can be implemented by
village committees.

Respond to discontent over State land leases. Data on State land leases must be gathered
and reviewed systematically and transparently. The government must respond to escalating
social, economic, and environmental concerns expressed on land concessions. A moratorium
on new concessions would clarify existing tenure claims and address past shortcomings.

Encourage, regulate, and monitor farmland investments. Prior to granting a large-scale
land lease, the government should engage in public consultations that elicit people’s views on
land use and investment decisions. Measures to protect areas against degradation should be
implemented with public input and independent monitoring.

Support preparation and enforcement of guidelines for the private sector working with
small and marginal farmers. Guidelines should be put in place to promote more transparent
and equitable contracts and minimize risks to the farmer. Support should be provided for
preparing and enforcing a regulation to monitor contract farming and private sector
participation in agriculture.

Support benchmarking priority land governance indicators for monitoring. This will
assess and prioritize indicators for national-level monitoring. This should include indicators
crucial to tracking progress in implementing the land-governance agenda and achieving the
country’s priority development goals.

CONCLUSIONS
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Several studies have assessed critical areas of land governance in Myanmar, such as rapid
changes in land use associated with large-scale land leases, economic development (or lack
thereof), climate change, urbanization, and growing demand for food and industrial materials.
These studies generally conclude that Myanmar has poorly managed its agriculture and urban
expansion, poverty is evident in rural and urban areas, and land tenure and tenurial rights were
unclear, resulting in conflicts over land.

This review found that Myanmar needs comprehensive programs and projects to support
improved tenure security among smallholders and develop land-resource planning
information and programs for land conservation and rehabilitation. This will help balance land
fragmentation and consolidation, so that sectoral investments are well-targeted, and support
the development of livelihoods for the marginalized sections of rural society. Myanmar must
build on its most important asset base — millions of small and medium scale farmers — by
facilitating their access to credit, inputs, and markets. Such an approach is needed to jumpstart
rural growth, increase food security, capture export markets, generate jobs, and reduce
poverty.

Transparent land governance is needed for the new paradigm of pro-poor land access to
succeed. It should include specific approaches and modules to reach out to particular
stakeholders like ethnic minorities, families living in conflict zones (and thus affected by land
mines), women, and disadvantaged groups. The government can draw on available knowledge
and global best practices and good land-govemance experiences to gradually improve its
regulatory and policy environment. The drafting of the NLUP and Land Law offers the ideal
opportunity to break new ground with State and non-State actors concurrently and
constructively linking their work to improve land governance.
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SECTION |

INTRODUCTION

yanmar is spread over approximately 670,000 square kilometers of land, about half

(48 percent) of which is covered by forests. It is geographically and ecologically

diverse with about 800 islands and a coastline of about 2,000 kilometers. It has a

multi-ethnic, multi-cultural, and multi-religious population of about 53 million, with an
average of 76 people per square kilometer. Close to 70 percent of its population lives in rural
areas and average farm household size is six people. Yangoon, Ayeyarwady (or also known as
Irrawaddy), and Mandalay states/regions have much higher population density than Chin,
Kayah, and Nay Pyi Taw that have less than 32 persons per square kilometer. Around 30
percent of the population lives in mountainous or forest areas, which constitutes about 25
percent of the landmass.!

Myanmar is a low-income country with a high poverty rate. With some 35 percent of the
population living on less than $ 1 a day, Myanmar is one of the poorer nations in the region.?
Poverty in Myanmar is predominantly rural: more than two-thirds of the country’s population
and 70 percent of its poor live in rural areas. The livelithoods of Myanmar’s poor, both rural
and urban, depend primarily on agriculture, as at least two-thirds of the total labor force is
engaged directly or indirectly in agriculture-related enterprises.? Both urbanization and the
natural increase in population will have the net result of reducing the land rural households
can avail for farming.

Myanmar’s agricultural sector has long been suppressed by poor policies, a chronic lack of
credit, deficient and degraded infrastructure, and an absence of tenure security. These woes,
which counter Myanmar’s bountiful natural endowments and immense agricultural potential,
have engendered the dire poverty that characterizes the lives of the country’s rural populace.
Reforming Myanmar’s agricultural sector and rural economy is reportedly on the agenda of
the current administration under President Thein Sein. An important part of any such reform
would involve clarifying and strengthening tenure security.

This review was undertaken to contribute to the ongoing debate on land issues in Myanmar. It
also serves as input for a national approach on the government’s rural development
engagement. Its overall objective is to outline an improved approach to tenure security that
will enable government-enhanced interventions, better services, improved risk-management
in rural development, and better livelihoods for farming communities. It was undertaken
within the framework and guidance of the international principles on land and resource

! All demographic and economic data cited is from the Population and Housing Census of Myanmar, 2014 (provisional
data), and socio-economic data published by the National Statistical Office unless otherwise specified. Also, refer to
Central ~ Statistical Organization, CSO (2014): Population Census, Ministry of National Planning and Economic
Development, and National Population Census, 2014, and provisional details published by the Department of Population,
Ministry of Immigration and Population. The references, sources and citations in all sections are mutually inclusive.

2 All monetary denominations are quoted in US dollars unless otherwise stated.
3 See Central Statistical Organization (2011): Myanmar Statistical Yearbook, Ministry of National Planning and

Economic Development, Government of Myanmar.
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governance, commonly known as Voluntary Guidelines on the Responsible Governance of
Tenure of Land, Fisheries and Forests (VGG [).# The premise of this review is that land and
property rights cannot be understood solely as an administrative or procedural issue, but
should be considered part of broader historical, economic, social, and cultural dimensions.
This throws up concerns over political economy, development opportunities, constraints, and
risks posed for the poor, ethnic minorities, local communities, women, and disadvantaged
sections of society.

1.1 SPECIFIC OBJECTIVES OF THE REVIEW

This review aims to ascertain current status and opinions on land tenure issues vis-a-vis rural
development and farming communities. It examines whether current land-tenure systems
support or constrain farmer innovation and investment in agriculture and sustain their
livelihoods. This review was undertaken in November-December 2014 with the following
objectives:

 To improve current understanding of the links between land-tenure systems, food
security, and sustainable rural development in Myanmar;

* To assess current land-tenure reforms within the context of the implementation of the
Farmland Law and Virgin, Fallow, and Vacant (VFV) Land Law of 2012 and explore
how they enhance food security and rural development, and identify major constraints;
and

* To make policy and program recommendations to assist the government in addressing
land-tenure reform and thus improve food security and the stewardship of land and
natural resources.

The larger objective is, of course, examining the extent to which ongoing land reforms are
geared towards achieving secure tenure, access to livelihoods, and rural development and how
land-tenure issues are being integrated into broader development and governance strategies.
The report aims to initiate a dialogue by analyzing available data and information on land
tenure, food security, and sustainable development in the context of Myanmar and is intended
as a starting point for a collective learning effort.

1.2 SCOPE OF THE REPORT

Through a sectoral analysis, this report seeks to provide preliminary reflections on:
*  Which existing tenure regimes and institutional arrangements create tenure security
and, in turn, food and water security for communities?
* How should farming communities engage with the law — given the weak policy
structure — to strengthen the legitimacy of their land claims and protect their rights?
*  What measures should be considered to strengthen tenure security in promoting rural
development?

The results of this review must be appreciated within the following limitations: (a) land and
natural resource debates encompass many, if not all, social, economic, political, and cultural
issues that affect Myanmar today. Thus, the challenge is to maintain inclusiveness without
losing focus of critical aspects such as food security; (b) when this review commenced,
several land-related policy measures had come into play. A draft of the National Land-Use
Policy (NLUP) was made available to the public for comments and the issuance of Land-Use

4 UN-FAO has provided leadership for formulating and disseminating the VGGT since 2006. Since its adoption in 2012,
the VGGT has been mandated to support governments in mainstreaming these principles in their respective policies,
strategies, laws, and programs.
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Certificates (LUCs) for farmlands (Phase One work) was nearing completion by December
2014. These may fundamentally change the way government and other stakeholders work and
might allow for further reforms. Therefore, the review served to assess and document
experiences and lessons learned in a broader sense.

1.3 APPROACH AND METHODOLOGY

Discussions for the study were conducted in November-December 2014 with the inter-
ministerial National Action Plan for Agriculture (NAPA) serving as the national counterpart.
In view of the enormity of the tasks involved, the review was divided as follows:

Part 1: Available research was considered and critical policy, legal, institutional, technical,
social, and other issues and lessons learned were synthesized. These were confirmed through
key stakeholder interviews and land-sector needs were identified and confirmed.

Part 2: Priority needs were identified and developed into recommended engagements.

Meetings were held with several government and non-government stakeholders to narrow
down research issues and questions. Subsequently, research questions were framed and a
checklist prepared for interviews and data gathering. Specific concerns included land-tenure
rights of the farming community, customary access to land, use practices, policies and plans
for implementing programs and projects under the Rural Development Strategy (RDS), non-
forest and forest land issues, State-land leases and concessions, and land acquisition for public
purposes or private investment.

Initially, existing literature was reviewed to identify gaps and issues raised on links between
land and tenure in rural development. A dialogue was conducted with civil society in
Myanmar. A debriefing was convened in late December to discuss the review, seek inputs,
and share observations. This process helped validate findings and confirm conclusions and
recommendations.

The review has synthesized critical issues and wider pressures on land. It presents,
summarizes, and endeavors to interpret evidence that has emerged so far. The review, thus,
draws its conclusions from this vast body of evidence and the contextual factors that have
shaped the current situation in Myanmar. Importantly, these conclusions and
recommendations have been confirmed with officials and representatives from several
ministries, academics, civil society groups, and development partners.

As a sub-sectoral review, the report limits itself to land-tenure issues from the spectrum of
farming and non-farming communities. Due to time constraints, field visits were limited to a
few agro-ecological zones in the country. Hence, states like Chin or Kachin could not be
covered. Some critical issues like increased access to serviced urban land, community
forestry, or land problems confronted by ethnic minorities are also not examined in detail.

3§
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SECTION II

INSTITUTIONAL ARRANGEMENTS FOR LAND
ADMINISTRATION

yanmar’s current land-administration system retains many features of the one

established during British colonial rule. Subsequent governments have added to it,

creating a multiplicity of laws and regulations that have confused the issue further.

Lack of clarity in the demarcation of powers and responsibilities allocated to various
government agencies is also troubling. With little to no expenditure on updating systems, a lot
of data is obsolete, incomplete, or inadequate. Land records maintained by Settlement and
Land Records Department (SLRD) are, to a large extent, still operated for revenue purposes
and not as a record of land rights. Consequently, administration is more opaque, inequitable,
and therefore, dissatisfying for the people. Moreover, Myanmar’s governments seemed to
have ignored customary practices of land management. As a result, numerous people have
either lost or risk losing the land they have occupied and used for generations. These
deficiencies must be fixed. The current government seems to be targeting this goal through
land-reform policies, particularly the announcement of a national database that will use
modern technology to update land information for easy access at central and local levels. To
be truly effective and address long-held grievances, policy must translate into action through
measures that would build public confidence in Myanmar’s land-administration system.

2.1 LAND ADMINISTRATION THROUGH VARIOUS POLITICAL ERAS

The genesis of Myanmar’s land problem is a politico-economic structure established through
decades, especially by governments seeking to build their power base since 1991. The
country’s land administration can be broadly classified into six time periods — prior to
British colonialism; the British era; from independence (in 1948) to 1962; 1963 to 1988
(socialist regime); 1988 to 2010 (military government); and after 2010 (democratically
elected, reform-seeking government). The following paragraphs summarize the land-
administration practices of each period.>

Pre-British Era: Erstwhile Burma was a nation inhabited by a diverse range of ethnic groups
with their own political and social history. These groups governed themselves on of the basis
of strong local traditions, communal management and use practices with regard to land and

5 Land and property issues have been part of the legal and political history of Myanmar (erstwhile Burma). Between the
eleventh and nineteenth centuries, Burma was an absolute monarchy. During this period, land and property rights were
embedded in the social structure and governed by customary traditions. When the British took over in 1825, Burma was
administered as a province of India. The British implemented complete legal and administrative reform by replacing
Burmese law with Anglo-Indian law. Refer to various reports and documents available on the History of Agriculture in
Burma on the website of Ethnic Community Development Forum in Burma i.e., www.ecdfburma.org

To understand land administration in Myanmar, it is important to recognize that it is a multi-ethnic nation with different
cultural and social practices, internal migration, and shifting cultivation. As a result, villages or sub-districts may be
homogenous or heterogeneous. Ethnic groups exhibit different levels of integration with the modern economy,
mainstream cultural norms, and the political system. Such socio-cultural differences are commonly reflected in the ways
in which communities access, use, and govern land and resources.
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natural resources. Agriculture formed the stable foundation of the society. Through wars and
changes in government, the peasant remained the backbone of Burma. Farming families
worked on small parcels. Many communities held traditional lands in common where local
people could graze their livestock. Most people lived at a subsistence level, using what little
they grew to feed their family. The king’s ability to tax farmers was essential for the
administration and continued control over communities and resources. These taxes were
periodically stipulated by the king (usually 10 percent of all farmers’ produce) and collected
annually by local officials. Apart from taxes, the king or local leaders had little authority or
control over land and resources. Local peasants across much of Burma could buy, sell,
transfer, or mortgage their land in an informal system of private property. Local agreements,
customary law, and tradition governed land use. The central government tried to control
agriculture, but in practice cultivators and local leaders made their own decisions. The
struggle between peasants, local leaders, and royal officials continued perennially. From time
to time, the king would attempt to enforce his laws further from the center. Local people in
turn pushed back and tried to retain their surplus grain and continue their traditional practices
unharassed. Peasants had many methods of resistance, ranging from bribery and trickery to
outright violence. When all else failed, peasants had the option of moving further into the
forested mountains where the soldiers could not follow. This practice persisted until the
British colonial wars in the early nineteenth century. It also set the pattern for local autonomy
in farming and administration that continues in many ways to this day.

Colonial Era (from late 1700s till 1948): In the 1800s, the British reformed the agricultural
structure by assuming control of all land administration and management. Farmers could gain
permanent titles to land after cultivating/using/holding it continuously for 12 years and on
payment of relevant land taxes. Thus, by adopting progressive land and revenue laws, the
British created, for the first time, a legal arrangement recognizing private land holding and a
system of land tax collection. Later, when Lower and Upper Burma were annexed, separate
laws were enacted. The Land and Revenue Act of 1879 was the first major land law enacted.
It governed the acquisition of land rights for private persons and procedures for assessing and
collecting land taxes.

Post-independence (1948-62): After gaining independence in 1948, the then government
continued the earlier “rice bowl” approach to land administration and emphasized the
development of the agricultural sector. The 1948 Constitution established the “State as the
ultimate holder and owner” of all land in Burma (now Myanmar). Land concentration and the
system of landlords were abolished and specific laws were promulgated.®

Socialist Era (1963-89): Under the socialist government (1963-89), farmers were considered
the State’s tenants and compelled to farm specific crops (such as rice) as per State policy. If
farmers failed to meet production targets, their land was reclaimed by the State (through its
local representatives). As paddy production was not profitable, in 1956-57, farmers decreased
investments in land. As later events have shown, efforts to nationalize land and redistribute
agricultural land were unsuccessful due to political constraints. The socialist government
enacted the 1963 Tenancy Law and the 1965 Amendment of Tenancy Law.

From the 1980s, the government issued each farmer a booklet entitled Farmer Agricultural
Production Record. It was a grassroots-level document for the government’s “paddy

0 It included: The Tenancies Act, 1948; the Agricultural Laborers Minimum Wages Act, 1948; the Land Nationalization
Act, 1948; the Land Nationalization Act, 1953; and the Land Nationalization Rules, 1954. The objective of the Land
Nationalization Act was to end large-scale landholding and landlordism and usher in an era of collective farming.
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production” plans, as it kept track of land used and paddy produced. The Farmland Law of
2012 and the issuance of LUCs replaced this booklet in some way.

Military Government (1988-2010): After Ne Win’s Burma Social Program Party government
collapsed in 1988, the State Law and Order Restoration Council (SLORC) came to power and
reigned till 2010.7 By 1988, the land sector was already in disarray. Rural poverty,
landlessness, and a deteriorating economy posed challenges for the new government. In
addition, neighboring countries and Western powers had imposed sanctions and economic
blockades. The military government retained several key laws such as the Land
Nationalization Act (1953) and the Tenancy Law (1963) along with a focus on paddy
production and crop prescriptions. To overcome the food crisis and social instability, in late
1988, the government issued an order on farm production (primarily paddy and cash crops).
Produce was to be sold first to the government and cultivators could retain only the surplus. A
slew of government regulations evicted “squatters” from vacant public land and asserted the
government’s right over land for public purposes.® Along with these measures, the military
government perpetrated large scale displacements of often ethnic nationality populations in
border states, particularly in the mid 1990's, as a consequence of conflict with non state
armies, for development purposes or for control over strategic resources.’

In 1991, the military government introduced a major land-administration measure through a
notification prescribing the duties and rights of the Central Committee for the Management of
Cultural Land, Fallow Land, and Waste Land (Wasteland Instructions) to allow expropriation
and reallocation of land categorized as “wasteland,” a category covering land without a title.!0

The implementation of the Wasteland Instructions of 1991 marked a policy change favoring
large-scale agricultural investments rather than small farmers and the rural poor.!! In theory,
smallholders could apply to access wasteland. However, the government did not allocate any
land to small-scale farmers on the grounds that they lacked the capital to develop it
effectively. The government granted land leases to private and public companies, chiefly
those affiliated to the military, including State-owned enterprises, joint ventures, and private
corporations. In numerous instances, land was forcibly acquired to make it available to
investors as part of the wasteland development policy. Such leases generated substantial
political heat and social strife that persists even today. According to available anecdotal
evidence, land redistribution under the Wasteland Instructions chiefly benefited a few large
landholders (holding more than 50 acres). Through this process, they accumulated

: The political economy of the second phase (1988-2010) is discussed later in this section.

8 Although the government used the term “squatters,” it was hotly contested by political activists and commentators. In
reality, these were farmers who tilled the land but were denied occupancy rights by the then government.
9
Refer to Lanjouw. S and Vickey Bamforth (2000): Internal Displacement in Burma, Disasters Vol. 24 No. 3;
September, page. 228-239.

10 The Central Committee received and assessed applications for land and granted use rights. First-time applicants could
receive up to 5,000 acres (2,023 hectares) of land for industrial crops, which, if developed, could be expanded up to
50,000 acres for up to 30 years. Although the committee reserved the right to take back unused land, this has not yet
happened. Applications for wasteland by foreign-owned companies were prohibited in theory, although foreign
companies could create joint-ventures with local enterprises and agents to access land.

11 This 1991 Act, along with the earlier Tenancy Act, also provides for State recovery of land lying unused for two
consecutive years.
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considerable resources in the area. This allowed a well-entrenched client patronage system to
develop in the land sector.!2

Elected government after 2010 to date: Following the adoption of the 2008 Constitution and
elections in Myanmar, a new government assumed power in early 2011. It confronted
formidable challenges not only in rebuilding the economy but also due to growing calls for
restitution of land confiscated during earlier regimes.!3 Violent conflicts arose in some areas
against monetary incentives and land access to favored business groups. While the widespread
protests did not stop the government from issuing new land leases/concessions, it led to some
“healing efforts.” To assuage growing dissatisfaction over efforts to resolve forcible land
takeovers and lack of compensation for the same, the government initiated a set of measures.

The establishment of the Land Allocation Utilization Scrutiny Committee (formed in July
2012), an inter-ministerial cabinet-level committee, led by the Ministry of Environmental
Conservation and Forestry, marked a sign of reforms to come. The committee was to focus on
preparing a national land-use policy, land-use planning, and allocating land for investment
including agricultural projects. By October 2014, it was converted into the inter-ministerial
Central Committee for National Land Resources Management (CCNLRM) to implement the
land-use policy upon adoption and draft an umbrella national land law.

The government also established the Parliamentary Land Confiscation Commission in August
2012; it finalized its report by February 2014. The commission was mandated to address
allocation abuse and recover land from unauthorized holders. The Ministry of Home Affairs
(through General Administration Department, GAD) was assigned to take action where
necessary following the commission’s recommendations. The commission could only
investigate and had no authority to resolve land disputes. It developed numerous reports on
historical land-acquisition disputes that needed to be addressed through payment of
appropriate compensation. The reports were detailed but the commission also prepared a set
of summary reports for follow-up action. Analysts claimed that the commission’s work
started to break down at the level of summary reports as the essence of issues was either
diluted or submerged. In many complicated cases with poor historical records, the
commission had to sort out what happened when, who had what rights, and how
compensation should be calculated. Such cases were not considered in detail, causing further
discontent among civil society and communities in general.!4

Myanmar lacks a consolidated land policy or land law. Land records were mainly used for
revenue mobilization and not as a record of land rights. Provisions related to the recognition
and protection of land rights are dispersed across various parts of the Constitution, sectoral
acts, and implementing regulations. Since 2010, the government has taken some steps to
remedy this situation. In 2012, two land laws were enacted — the Farmland Law and the VFV
Law — and in 2014, the NLUP was drafted and disseminated for public debate. The
government also announced its intention to enact a comprehensive land law that would serve

12 For a discussion on the political economy of land and smallholders, refer to other sections of the report.

13 Since 1963, all land in Myanmar has been under State ownership. The 2008 Constitution reinforced this State ownership
but guarantees citizens the right to chose where they want to settle in the country, protection of their lawfully acquired
movable and immovable properties, and the privacy and security of their abodes (Chapter VIII).

14 Interviews with the Land Core Working Group and communities affected by land confiscation in the Bahan area.
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as an umbrella legal instrument.!> The significance and impact of these policy reforms are
discussed later in this section.!®

2.2 LAND ADMINISTRATION HIERARCHY

Despite changes in governments and in the legal environment, the land-administration
structure has remained intact. Responsibilities are distributed among 10 different government
entities (refer to Table in Annex 1). In general, the Ministry of Home Affairs (through GAD)
and SLRD (through the Ministry of Agriculture and Irrigation or MoAl) continue to play a
major role in all levels of non-forest land administration. The Ministry of Environment and
Conservation of Forestry (MoECAF) assumes primary responsibility in areas designated as
forests.!7 Others like the Ministry of Mines hold sectoral land responsibilities, but land maps
and data responsibilities rest with the SLRD.18

The GAD, of the Ministry of Home Affairs, has branches at the township and the state/region
levels and acts as the central government’s representative at these levels. The SLRD under the
MoAI is responsible for maintaining land registry and cadastral maps and has branches at the
state, district, and township levels. Each township is further divided into a number of circles,
each headed by a land inspector (assistant staff officer) responsible for, among other things,
validating and checking land records.

Administering land and its uses mainly falls under the purview of three ministries — Ministry
of Home AffairssGAD, MoAI/SLRD, and MoECAF/ Forest Department (FD). These
administrators are also responsible for protecting the land under their jurisdiction from
encroachment and squatting and ensuring adherence to prescribed land use. Any transfer of
tenancy rights (all farmers being tenants) and any request for change in land use must be
initiated at the village tract or ward level and must go through successive tiers in the structure
to be eventually endorsed/approved at the state level, after going through factual verification
by the SLRD branch at the township and district levels. The township-level GAD branch is
responsible for processing such applications. Thus, land-rights transfer or land-use change is a
lengthy process, requiring considerable time and frequent visits to various offices.

In urban areas and the three major cities — Yangon, Mandalay, and Nay Pyi Taw — activities
related to land use and ownership are managed by development committees. These enjoy a
broad range of authority in reclassifying use, acquiring land and buildings, and transferring
“ownership” titles. In urban areas, the Land Revenue Department is also involved in
validating the transfer of titles and other deeds.

15 However, CSOs caution that under the VFV Law, close to 50 percent of the country’s land may be technically classified
as “fallow,” triggering displacement of farming communities. A considerable proportion of land in ethnic areas in
particular is governed by customary land practices that are not officially recognized by the VFV or Farmland Law. None
of the farmers we interviewed had an understanding of the VFV Law and its impact.

10 Oberndorf (2012) has reviewed the two laws of 2012 and provided a framework for understanding the legal and policy
environment in the country.

17" A detailed discussion on the administration and management of forest land is outside the purview of this review.

18 A number of agencies are involved in land management or are authorized to initiate actions that affect the efficacy of land
administration. While the administrative structure at the state level and below are changing, in general, the Ministry of
Border Areas and Development Affairs (now renamed Department of Rural Development) and the Ministry of

Agriculture and Irrigation (MoAl) play important roles in land administration.
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The military’s role in land administration and management is, in theory, limited to protecting
national boundaries. However, post-1991, the military has acquired large tracts of land for its
encampments and retained control over “conflict zones” in Kachin, Mon, Karenni or Kayah,
Shan, Kokang, Wa, Rakhine and Karen states. SLRD has not mapped or maintained data on
several of these conflict zones. The military’s role in land matters remains a serious concern
in discussions on reforms. The fragile peace process and the military’s continued influence
further complicate land administration. Thus far, no comprehensive peace agreements have
been finalized, although progress has been made towards political dialogue on many fronts.
Several groups have documented increased land grabbing and land confiscation in the context
of ceasefire agreements and peace negotiations in Karen and Mon states in particular and to a
certain extent in Karenni and Shan.!?

State interventions in land tenure and control structures are hallmarks of Myanmar’s land
administration and management, particularly farm, forest, and, in recent years, urban land.
Community and individual rights have become essentially dependent on government
discretion, causing conflicts between the State and people. Land-tenure arrangements involve
social relations and institutions, have complex histories, and are multi-dimensional. Thus, to
understand Myanmar’s land-related problems and appreciate related reform challenges, it is
necessary to understand the history of land’s role in Myanmar’s political economy and land
legislation and ownership. A closer study of pre-colonial, colonial, and post-Independence
eras must be prioritized to understand different governments’ approaches to land and related
issues. The results of such a study should feed into the government’s current efforts to
streamline the legislative framework and the institutions that administer land (SLRD, GAD,
and MoECAF).20

2.3 FORESTLAND ADMINISTRATION?21

In Myanmar, forests underpin the development of different socio-economic sectors and local
livelihoods. The relationship between individuals and communities with their land and
resources is commonly defined through customary regulations and practices in several states
and regions, like Chin, or by dividing various geographical domains into zones and specifying
their function and management as the upland communities do. The ownership and use rights
for various land areas and zones are also clearly identified by such traditional arrangements.22
As noted earlier, land records were prepared for revenue mobilization. Across different land
tenure types, revenue mobilization and institutional arrangements were split between
MoAI/SLRD and MoECAF/Forest Department and the local government led by GAD. This
complex legal and regulatory environment allowed governments to treat both agricultural and
forest land as State property, freely selling or allocating it for logging or plantations or for

19 Several non-armed groups in ethnic areas have expressed concern over land grabbing and the creation of conditions that
facilitate it. Unlawful seizure of newly de-mined land can only have a negative impact on the peace process. Refer to
reports published by the Karen Human Rights Group and other CSOs.

20 In discussions, it would be useful to differentiate between the government and the military, particularly
in border and conflict zones as regional commanders have largely been given a free hand to run their own affairs,
irrespective of government reforms. The regional Commander of Kachin state for instance has become
parliamentarian of Hpakhant township, the Jade mining region in Kachin State without being from the township
or from Kachin State.

21 Refer to the sectoral report prepared for NAPA for a more detailed discussion on the forestry sector. However, this
review team is of the view that the forestry sub-sector report (draft, January 2015) has generally discussed shifting
cultivation practices and rights of communities living inside the forest areas from the perspective of foresters.

22 Refer to reports published by the Food Security Working Group, 2012.
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extractive purposes to mobilize revenue. It was frequently alleged that authorities violated the
rights of forest-dependent communities in allocating land use and setting forest industry
concession boundaries. Instead of addressing weaknesses in forest administration, a
government-sponsored land-concessions program (mid-1970s to late-1980s) for revenue
mobilization was launched. This led to grant of forestland to investors, although this was on a
modest scale in comparison to other forest-rich nations in the region like Indonesia. As the
economy started deteriorating, the government enacted the Transfer of Immovable Property
Restriction Act, 1987. This Act restricted the ability to sell or give away immovable property
to foreigners or foreign-owned companies. In the event of a landholder’s death, it also
allowed the government to confiscate the land or let his/her family inherit it. Nonetheless, the
impact of forestland concessions has been the subject of intense debate over a decade. These
concessions are often believed to undermine alternative approaches to rural development that
respect customary or legal claims of local communities to their historical lands. In this
context, despite a focus on generating revenue from forestland, discussions on forestland
administration are dominated by the need for the recognition and protection of customary
tenure arrangements, enhanced support for community access to forests and forest resources,
and for programs like community forestry.

24 ADMINISTRATION OF URBAN LAND AREAS

The Ministry of Home Affairs has presence down to the Township level, and acts as the link
ministry between local governments and the central (Union) government. In the past Ministry
of Home Affairs, through its Department of General Administration (GAD) and branches at
the Region, District and Township levels exercised considerable influence over local
development affairs including land management?3. As the representative of the central
government, GAD at the local level was also the reporting and decision making center for all
other branches of the central government. For all practical purposes, the role of GAD office
remain important in land administration as well. Thus, while an SLRD branch at a particular
local level (Regional, District or Township level) may have had a work program of its own,
on all day-to-day matters they reported to and provided relevant technical services to the
GAD office at the corresponding level. With the expected emergence of municipalities as
local self-government across the country municipal governance (processes of making
decisions and the way these are implemented) will be a determining factor in urban land
management.

With regard to land administration, areas classified as “town land” form the core of urban
land in Myanmar. “Town land” is an area declared by the Ministry of Home Affairs by
notification to be a town for the purpose of Towns Act. This type of land is urban land that
does not fall under the freehold or grant land categories and is often referred to as ‘La Na 39
Land’. Having access to this form of land enables the rights-holder to use the land for
agricultural, construction of housing or other purposes. Town land is transferable and can be
transformed into grant land. At present, GAD along with the Ministry of Construction is
responsible for administering residential urban land.

In discussing land tenure issues, it is equally important to note that Myanmar’s urban
demographic profile is changing rapidly.2* The population in urban arecas of Myanmar
increased from 4.7 million in 2000 to about eight million in 2014 (about 15 percent of the

23 Refer to United Nations Development Program (2012): Democratic Governance in Myanmar: Preliminary Situational
Analysis.
24 Interviews with senior officials at UNHabitat Program in Myanmar.
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total population) and is projected to reach 25 percent by 2025. In addition, Myanmar’s current
demographic profile places a huge strain on poor people’s access to land and housing. As per
National Population Census of 2010, growth in urban areas and peri-urban villages is
occurring at more than twice the national average.

As of 2014, Myanmar had only two medium-sized cities in the one to five million population
range (Yangon and Mandalay). Migration accounts for 53 percent of its urban population
growth. In Yangon alone, it is estimated that approximately 10,000 new households every
year seek land for housing and a majority of them are poor and recent migrants from rural
areas. With rapid migration and changing settlement patterns, new forms of urban, sub-urban
development alter patterns of land use and development. The impact of urban growth is
beginning to be substantial: displacement of farmers, dislocation of settlements, loss of
forersts and land and water pollution. Further, food supply issues deepen and become more
urgent as large tracts of farmland are converted to non-agricultural uses in order to meet the
voracious demands of progressively larger urban and peri-urban populations. In sum, urban
and rural land uses in Myanmar are no longer mutually exclusive, but rather exist on a
continuum of community types that are increasingly interconnected. There is lack of land that
urban poor and low-income households could access.

It is widely accepted that limited land availability and distribution in urban areas, inadequate
access to basic services, and limited income-generating opportunities have weakened tenure
security for many urban poor. Consequently, there is a high demand for land for
infrastructure, housing and other facilities in the cities and urban centers. This has resulted in
loss of farmland areas and pressure on rural lands. This has resulted, directly or indirectly, in
increased number of socio-economic problems in the urban and peri-urban areas. Informal
settlements continue to spring up, but in most cases they lack basic services such as water
supply and sanitation, posing serious public health risks. These informal settlements are also
potential sources of social discontent. Such pressures on land lead to increased conflicts when
incursions on urban or peri-urban land occur.

Further, urban and peri-urban land prices are escalating and pushing out the urban (peri-
urban) poor and low-income families from access to adequate, affordable housing, serviced
land areas. Urban and peri-urban land prices are escalating and pushing out the urban poor
and low-income families from access to adequate, affordable housing, serviced land areas.
According to analysts interviewed during the course of this review, land prices in Yangon
have on average doubled between 2007 and 2012. Large-scale investors and political-
economic elite lead the urbanization and urban development in Myanmar. In that sense, this
political-economic dynamics has virtually disempowered land use planners and spatial
planners. With large-scale investors in land leading the urbanization process, development
controls are ineffective and unable to discourage urban sprawl (phasing of urban land use;
specific policies for amendments to designate new land as an urban area; restrictions on
expansion of urban areas; urban service areas). There is a need to reverse this process
empowering planners and building institutional capacities.

While the urban poor lack access to the formal land market, they do have informal land
ownership which now needs to be regularized. Informal land holding is common among the
urban poor in Myanmar. In general, the formal land registration system is weak and the public
sector lacks administration capacity. This has further burdened the urban poor groups.
Numerous factors prevent the urban poor, squatter and slum dwellers, and other vulnerable
groups from attaining formal land ownership status: complicated laws, high registration costs
(money and time), increasing number of speculative land transactions and land alienation
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from farming households. Under these circumstances, an informal system exists in place of a
formal one, defined by transactions involving exchanges of money, documentation and
endorsement by local public officials, as well as payment of land taxes, etc.

With regard to land for housing the urban poor and low-income communities, available
reports confirm that there was a great deal of apprehension in urban communities over any
government led initiatives to improve infrastructure because of the way earlier governments
(particularly between 1988-2010) managed land and land-sector based development programs
in the country, here were fears that the improvement projects could lead to evictions, and civil
society and human rights groups, since 1970s, had indeed monitored and documented such
instances. Critics pointed out that conversely, continuing to embrace the on-site
improvements will also surely lead to increased levels of insecurity while various approaches
and projects in the past have been criticized and overly simplistic and potential harmful to the
right of the poor, it seems timely to consider whither more flexible an innovative approaches
to secure tenure or so other path might stand to best chance of achieving the most desired
outcome

2.5 CUSTOMARY TENURE AND COMMUNITY FORESTRY

Myanmar has different types of customary communal tenure systems. In most cases,
agricultural land with rotational fallow farming is considered common property in upland
communities.?> The 1948 Constitution of Myanmar recognizes the existence of culturally
diverse communities but not their institutions, organizations, laws, and rights on land matters.
This weakens tenure security for such groups. Nationalizing land and resources and placing
every village chief in the government’s hierarchical system has stripped communities of their
territorial and resource autonomy. Only a handful of village leaders kept defending customary
tenure and helped customary practices survive to bounce back in current discussions. Social
structures among ethnic groups and upland communities are crucial for building sustainable
land- and resource-management systems within those groups and the territories they occupy.26
When customary institutions and arrangements are weak or co-opted, as was the case
following the 1963 Tenancy Law, the community cannot protect resource access. However,
numerous reports indicate that even today customary institutions and practices are important
in defending the land and natural resource rights of local communities. Legal and policy
frameworks will have to be centered on these institutions to strengthen and revitalize them
while implementing community-based programs. It is in this context that the importance of
customary practices (and shifting cultivation) in land matters will have to be understood.

Shifting cultivation practices (taungya) and lack of tenure security: According to available
information, the number of shifting cultivators are estimated to be between 2 to 20 million
farming at different intensities covering about 23-25 percent of land area. This is about half of
Myanmar’s upland population?’ Traditional shifting cultivation systems appeared to be self-

Field surveys in Southeast Asia have shown that secondary vegetation following rotational cultivation with longer
fallows often has a diversity of species that is comparable with more mature forests. Its disappearance may be detrimental for
the gathering of food, medicines, firewood, and other forest products that poor people depend upon.

20 Customary systems of rotating fallow agriculture among ethnic nationalities have many advantages, including sustainable
land management. Inside the village territory, forests for watershed protection and collection of firewood and non-timber
forest products are considered as belonging to the community.

27 Refer to U San Thein (2012): Study on the evolution of farming systems and livelihoods in Chin state, GRET, and
the report published by the Food Security Working Group on the subject in 2011. Also, refer to the recent draft concept note
prepared by the Land Core Working Group.
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sustaining. The most common form of traditional tenure that still holds good and is also
recognized by law is damci-ucha, literally “the one who wields the machete first is the owner,”
even if the field has been fallow. This also applies to taungya and paddy land. Although the
Constitution of 2008 recognized faungya as a land-use practice, lack of inputs and formal
support is leading to increased marginalization and wide-spread deforestation. Individual
taungya holdings are not formally registered or surveyed. To accommodate the rotating
system of shifting cultivation, large areas of land have to be maintained as fallow. These are
recorded as “wastelands” in village records and under the provisions of Wasteland Act 1991,
they become available for allocation to entrepreneurs or commercial ventures. Rule 116 of the
Farmland Rules under the Farmland Law, 2012 seeks to abolish shifting cultivation and does
not see fallow land as indispensable to the agricultural system. In contrast, the 2014 draft
Land Use Policy recognizes traditional systems of rotational taungya and assures that they
will be protected (Articles 68 and 70). Through access to secure land-tenure guarantees and
investment inputs, smallholders, including faungya farmers in the uplands, can be encouraged
to make a meaningful contribution to national goals of poverty eradication.

2.6 CURRENT STATUS OF LAND MAPPING AND LAND-INFORMATION MANAGEMENT

Land Mapping: In Myanmar, ‘“cadaster” forms the core component of land-administration
systems and facilitates the implementation of land-use policies. While the primary objective
of most cadastral systems is to support the operation of land markets, they increasingly play a
key role in a broader land-administration infrastructure that supports economic development,
environmental management, and social stability in developed and developing countries.

Cadastral surveys in Myanmar commenced in 1876. Thereafter, all land was classified
according to ownership and use. The SLRD, which is now under the MoAIl, was established
during this period. It subdivided the country’s smallest administrative unit — the village tract
in rural areas and the ward in urban areas — into “Kwin” which is a survey unit not more than
600 acres in size. The Kwin are carefully surveyed to record each land parcel on a map with
predefined accuracy. Each Kwin map is associated with three kinds of registers:
* Area statement (in which the area of each land parcel is recorded);
*  Owner of holdings, where “holding” means a group of land parcels owned by a
person (this register also records the history of the owner);
* Land parcels (this register groups farmland parcels by holding and non-agricultural
land parcels by land classification).

During British rule, the Boundary Act of 1880 was enacted and land was surveyed for
cadastral maps by the Indian Survey Department. The SLRD was formally established as a
department under the Ministry of Agriculture in 1907. The British tied cadaster with tax-
collection registry and the SLRD was mandated for this task. In practice, the SLRD prepared
and issued “tax receipts” for land parcels. These generally included information such as name
of cultivator, location, crop produced, and land area. The tax receipts were linked to Kwin
maps, for revenue collection. They were not legal evidence of ownership but simply de facto
rights to cultivate as long as payments were made to the government.

The SLRD also took on the responsibility for creating Kwin maps with associated registers as

legal documents. A manual of Settlement Instructions dictated how legal work should be
conducted. All farmland and other land-tax paying parcels were duly marked with clear
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boundaries and geodetic details. Legal Kwin maps and registers were transferred to the Land
Records Unit of SLRD for annual supplementary surveys. The Land Records Unit had a land
record manual for reference.

After independence, the SLRD continued its functions without disruption or modification. In
fact, it was one of the few government institutions that continued their technical work post-
independence without much variation or disruption. This led to better farmland record
management and crop statistics in the country for years to come.?® However, land records
were not regularly updated and data gathering for crop statistics was not improved in line with
modern technology or methods. This review found that data collection remains manual,
tedious, labor-intensive, and error-prone. The current manual data gathering and records
management at SLRD is slow and tedious, possibly leading to staff fatigue and resultant
quality problems that may require considerable post-processing.

Land Information Management: In Myanmar, reliable and updated land information is
limited. Information on non-prime agricultural land in the uplands, including land used for
long fallow subsistence agriculture, is non-existent. Land-related spatial information is
managed by separate government departments, is not standardized, and varies in quality,
compatibility, accessibility, and usability, especially for non-technical users and citizens.
Information held by different mapping and spatial information agencies must be standardized
to make it compatible and easy to analyze across agencies.

A modem democratic government depends on high-quality spatial information to conduct its
statutory land services and functions, including ensuring transparent ownership/use rights,
participatory land-use planning, and natural resource development. However, Myanmar lacks
adequate investments in technological upgrades to support land administration and a long-
term strategy to strengthen its land-information system (LIS). Consequently, support
facilities, data verification and validation processes, and staff training are all inadequate. The
government must acknowledge that introducing modem technology for land administration is
a long-term program and needs adequate upfront investments.

SLRD needs to consider migrating records and data management to digital systems.
Digitizing is easy to learn and thus does not require expensive skilled labor; attributes can be
added during the digitizing process, and high accuracy can be achieved through manual
digitizing (there is usually no loss of accuracy compared to the source map). The best
strategy for data conversion would depend on many factors including data availability and
time and resource constraints.

At present, SLRD’s Kwin maps are the legal basis for land tenure for paddy cultivation (and
the land is further classified by soil quality for tax purposes). These are exclusively paper-
based, held at the township level, and may be outdated.?’ Elsewhere in this report, it is noted

28 The SLRD is made up of two main functions: land records and registry management and crop statistics. The land records
and registry functions of the Director of Settlement and Planning include: registering deeds, registering land, verifying
history of urban land in terms of local authorities’ urban land adjudication process, and land taxation data. The functions
of the Director of Land Administration include: monitoring rural land adjudication by farmland management bodies and
monitoring the rules and procedures of the existing land laws. The function of the Statistics Division includes compiling
historical data on land parcels such as crop output, land area cultivated, types of crops, and land utilization.

2 The LTN-HABITAT’s Land Administration and Management Project (2012-15) is starting work with SLRD to help
update its records and build a digital land cadastral map. The project plans to pilot its work in parts of either Bago or
Thayarwaddy districts. SLRD is likely to need many years to prepare land cadastres across the entire country. As the data
is generated, it could be incorporated into the government’s proposed “OneMap” system. However, prior to moving into
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that Kwin maps formed the basis for the issuance of LUCs for farmlands in 2013-14 after the
adoption of the Farmland Law 2012.

The accuracy of cadastral maps and standardization of data sets and land registry would be
vital if Myanmar decides to establish a computerized LIS and develop a National Spatial Data
Infrastructure (NSDI) framework. Resurveying the country for this purpose would demand
considerable resources, extensive equipment, skilled land surveyors, time, and political
commitment. Nevertheless, Myanmar needs to start thinking about this since having a
functional LIS will help the government ensure efficient land administration.

Geographical Information System (GIS) capacity within SLRD is used only for cartography.
SLRD has highlighted an acute need for training in remote sensing and access to satellite
imagery, which is currently unavailable due to budgetary constraints. It has noted the benefits
to be derived from “a universal mapping system for the whole country.” Any future
investments (or technical assistance from donors) to MoECAF should include capacity
building to enable SLRD to access and use products derived from remote sensing imagery and
GIS analysis.30

2.7 KEY OBSERVATIONS

For good land governance, public administration of land must be separated from land use and
from any responsibility to dispose State land or buy land for the State. Public administration
of land includes initial registration, transfers, surveying, and property valuation. In these
stages, the government institution is a custodian of the land.

Myanmar’s current land administration is characterized by overlapping laws and weak land
classification (many areas classified as “fallow” are actually farmed or may include roads and
human settlements).3! Such arbitrary classification results in a mismatch between the law and
the reality on the ground.3? The division of land-administration responsibilities across various
agencies, again with overlapping authority, is also confusing. The GAD is responsible for
administering and managing all non-forest, non-farm land in the country. These include town,
village, religious, and disposable State land, riverbanks, ponds, cemetery, and grazing
pastures. While it holds management responsibility, technical functions rest with SLRD in
most cases. Given the administrative practices in Myanmar, this dual arrangement also
deserves attention as the country moves forward to pursue reforms in land administration and
management in the country. It is important to note that as the regional governments start
consolidating their functions the land sector will become more complex and challenging for
three main reasons: a sharp increase in the number of actors, more transparent decision-
making on land related issues, and increasing pressure on land.

Persistent voices among various land-reform proponents argue that a return to fundamental
customary tenure and respect for local land administration is essential so that Myanmar can
avoid commercialization and retain national control of its wealth, especially land. Stronger

OneMap, the government will have to establish an infrastructure system for land data and information management
through the National Spatial Data Infrastructure (NSDI) framework.

30 Refer to Jewell N. (2012).
31 Land Core Working Group and Woods. K., 2013.
32 Land Core Working Group and Woods. K., 2013.
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smallholder tenure is seen as a bulwark against loss of national control and more importantly
strengthening the access and use rights of local communities.

Further land-administration complications arise from indeterminate entitlements to land; lack
of a comprehensive land registry and related geospatial information; lack of formal ways and
means to protect and recognize customary rights to land; lack of processes allowing free,
prior, and informed consent; excessive application of the State’s power of eminent domain;
and a policy for allocating land concessions that ignores or overrides the customary rights and
interests of other rights holders. Myanmar needs a unification of easily accessible data and a
clear delineation of responsibility among government agencies. Land-administration must
also consider effective customary practices and decentralization to render itself more
participatory, useful and accessible. Modernization of these customary practices will ensure
that discrimination on the basis of gender is rooted out.
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SECTION Ili

RURAL LAND, LANDHOLDING AND USE PATTERNS, AND
FARMING COMMUNITIES

yanmar is largely an agriculture-oriented economy. According to available

statistics, total land under cultivation in Myanmar has increased by 0.67 percent

annually from 21.48 million acres in 1960-61 (net sown plus current fallow area) to

30.47 million acres (2013-14).33 During the same period, population growth averaged 2
percent annually.3* Government estimates suggest that about half the rural population lives in
subsistence.?3

Myanmar has 167 million acres (or about 67.66 million hectares) of land, 26.7 million acres
(10.79 million hectares) of which are arable; this has increased at a relatively moderate 0.86
percent between 2006 and 2011. The 3.6 million acres (1.46 million hectares) under
permanent crops have increased rapidly at 8.97 percent from 2006 to 2011. Forest cover of

77.7 million acres (31.46 million hectares) decreased at 0.96 percent between 2006 and 2011.
Land availability is at 0.6 acres (0.23 hectares) of arable land per capita, which corresponds to
1.48 acres (0.6 hectares) per active population in agriculture.3® Most farm plots are used for
paddy production, which uses low-level seed-production technologies. At present, the
agricultural value added per agricultural worker is estimated at § 194, which is half that of
Vietnam ($ 367) and Cambodia ($ 434) and 3.5 times lower than that of Thailand ($ 706).37
Overall, Myanmar is resource-rich but has low productivity.38

3.1 SMALLHOLDERS FORM THE BACKBONE OF MYANMAR’S NATIONAL AND RURAL
EcoNoMY

According to official national account estimates for 2010, Myanmar’s agricultural sector
employed 52 percent of the country’s workforce — mostly comprising small and marginal
landholders — and generated almost 37 percent of its Gross Domestic Product (GDP).

33 By the early 1960s, only 15.98 million acres (about 6.5 million hectares) of the available 21.48 million acres (or 8.7
million hectares) were cultivated. [Agricultural Statistics (1985-86 to 1995-96), published by Central Statistical
Organization, 1997],

34 Refer to Provisional Results of the National Population Census, 2014.

35 Also refer to World Bank (2014).

36 Refer to World Bank (2014) and FAO-STAT (2013)

37 Refer to (a) Haggblade. S., et al. (2014): Strategic choices shaping agricultural performance and food security in
Myanmar, Journal of International Affairs, Vol 67, No. 2: and (b) Haggblade. S., et al. (2013): A strategic agricultural
sector and food security diagnostic for Myanmar, Report for USAID.

38 All agricultural data drawn from Agricultural Census of 2010 and also (a) Aung, M.M. (2012): Production and Economic
Efficiency of Farmers and Millers in Myanmar Rice Industry, BRF Series no. 471, IDE, JETRO, Japan; (b) Dapice. D., et
al., (2011): Myanmar Agriculture in 2011: Old Problems and New Challenges, Harvard Kennedy School, Ash Center for

Democratic Governance and Innovation: Harvard Kennedy School; and (c) Haggblade. S., et al. (2014): Strategic choices
shaping agricultural performance and food security in Myanmar, Journal of International Affairs, Vol 67, No. 2.
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Smallholders accounted for around 90 percent of total parcels devoted to annual crops. These
occupied 93 percent of the total area of household crop holding. Paddy was produced on
22.87 million acres in 2010. Over the years, Myanmar’s paddy production has averaged less
than 5 acres per household. By 2010, about five million households were engaged in the
agricultural sector which employed approximately 20 million people (total estimated labor
force in agriculture was 26 million in 2010) as against a total rural labor force of close to 36
million.?®

Average farm size is around 7 acres (2.8 hectares) for land-holding households, with regional
variations of 4.16 acres (1.6 hectares) to about 8 acres (3.1 hectares)*‘Parcels of small and
marginal farm households (holding less than 3 acres) in 2010 were at 1.8 million, a decrease
of 9.84 percent from 2003. Increase in number of parcels was registered by farms of 3 to 5
acres (16 percent), 5 to 10 acres (17.7 percent), and 50 acres and more (107.3 percent) (refer
to Table no. 2). Between 2003 and 2010, the highest increase in number of agricultural
households occurred in the dry zone and delta area. These numbers suggest land
consolidation. Often these large tracts of land are used (or merely held) to cultivate perennial
crops, which does not redress food shortage in the country or improve food security.
Meanwhile, the area held by smallholders is beginning to shrink.

3.2 GROWING TREND OF LAND CONCENTRATION AND LARGE-SCALE
LANDHOLDINGS

The preliminary results of the Agricultural Census 2010 indicate that the sharpest increase in
parcels occurred among those holding 50 acres and more, who form a small proportion of the
country’s total farmers. The 2010 census showed a major increase (more than 100 percent) in
the number of large holdings (50 acres or more) and in the number of households holding
large farms (about 114 percent).

Data indicates that close to 69 percent of farmland is controlled by 20 percent of rural
households, while less than 30 percent of agricultural land is controlled by smaller farmers
and sharecroppers. To improve agricultural production and the national economy, a push for
large-scale land development in agriculture was made in the early-1990s. This led to a surge
in large-scale plantations, in particular agribusinesses. As a result, large-scale plantations
accounted for 30 percent of total agriculture in the 2010 census. Available anecdotal evidence
and field studies show that the government regularly clears lands (reportedly around 600,000
acres per year) for granting agribusiness leases or for non-farm purposes.#! While some
aggregate numbers may suggest increased agricultural potential, they also show a
corresponding increase in land concentration among large-scale holders.

In terms of area used, in 2010, households with less than 10 acres were increasingly engaged
in rubber plantations and perennial cash crops. By 2014, formally registered agricultural
enterprises were dominated by firms (13,441) growing tree crops on 359,170 hectares (0.9
million acres) of forest land. By the mid-1990s, sugarcane and cotton factories were

39 Between the mid-1960s and the mid-1980s, the proportion of land used for agriculture stayed constant at around 12
percent ofMyanmar’s total land. However, from the mid-1980s to mid-2010, this number rose to almost 18 percent.

40 Ministry of Agriculture (2013): 4 Report on Myanmar Census of Agriculture, 2010. A census carried out in collaboration
with UN-FAO.

41 Agricultural Census, 2010. Also, note that of the total net sown area of 33.5 million acres, 58 percent was held by farms
that were less than 10 acres in size.

Myanmar: Land Tenure Issues and the Impact on Rural Development 18



transferred from the Ministry of Industry to the MoAl as part of policy measures that focused
on agribusiness development. This move, in turn, was based on the rationale provided by the
Wasteland Instructions of 1991 that allowed allocation of large-scale land concessions (refer
to discussions on Wasteland Instructions for more details).

33 GROWING TREND OF LANDLESSNESS IN A LAND-ABUNDANT MYANMAR

The number of farm-dependent households increased steadily between 1993 and 2010, from

2.7 million to 5.4 million. However, average farm size decreased from 6.23 acres in 1993 to
4.5 acres per household in 2010. Landlessness or near-landlessness seems to be on the rise,
especially in the Ayeyardwady delta and dry zone (Bago-Bagan-Mandalay region), where
one-fifth of the households in some villages were landless and engaged in wage labor; an
equal number had marginal landholdings of less than one acre. Village tract leaders and
residents reported that landlessness had been increasing over the past 4-5 years, with forced
sales due to indebtedness being the leading cause of land alienation. Rates of landlessness in
Upper Myanmar were generally lower but still ranged from 25 to 40 percent in every village.
In relation to landlessness it is equally important to know whether farm dependent households
continue to have access to cultivable land which they rent.

The team asked different interviewees to compare current conditions (e.g., depressed prices,
lack of credit, few off-farm employment opportunities, etc) with earlier periods in their lives.
The universal response was that the current situation was the worst they could recall. Many
households claimed that their landholding had dwindled drastically from their parents’ time,
indicating fragmentation or loss of land. Most households asserted that it was not just the
poorest who were suffering but that everyone was affected by the economic downturn.

In the dry zone and the delta region, assets like livestock and poultry are gradually declining
and in Upper Myanmar farmers reported having to pawn possessions to make ends meet.
Combined with high indebtedness and a lack of wage labor opportunities, people’s assets are
rapidly dwindling, with little or no margin left.

34 OCCURRENCE OF LAND SUB-DIVISIONS AND FRAGMENTATION

The Agricultural Census of 2010 indicates that close to 20 percent of Myanmar’s farmland is
controlled by 20 percent of rural households, while less than 30 percent of agricultural land is
controlled by smaller farmers and sharecroppers. A large number of households have less than
five acres (or about two hectares), which is the bare minimum to support a household (as per
government poverty estimates). From the early 1960s, access to adequate amounts of
agricultural land has become difficult for Myanmar’s farming community as governments
(especially post the 1990s) laid down crop prescriptions and quota. Land fragmentation
became more frequent as the military-backed government of the mid-1990s launched a
program to reclaim “fallow and vacant land.” Land supply for farming households became
non-existent and sub-divisions or informal transactions occurred within families. The
situation was exacerbated by unequal distribution of farmland in rural areas and households
made every effort to protect their meager holdings by sharing land among family members.

The government also remains inactive on confirming the land rights of communities living

inside forest areas (currently under the authority of MoECAF) and formally distributing land
to the households that use it. This has created uncertainties as a number of families now farm
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land without any formal record. 42 Consequently, investments in land are declining and gaps
in food security are widening. However, smallholders still contribute to the majority of the
country’s rice production and its agricultural labor force.
Government policies have
accelerated  the  promotion  of BOX ITEM 1

. . . . Subsistence farming
agribusiness to attract private capital
and increase productivity. However,
family farming remains the
backbone of rural livelihoods and

In Myanmar, an average farm holder has about 2.5
hectares of land. This can generate only about half the
minimum  income  required for the average farm

household (of six persons) to lead a life of sufficiency, if

has been shown to be dynamic, current levels of farm productivity and price structures
responsive  to change, and an  remain constant. Such farmers have little or no surplus for
important source of agricultural investment and input purchase. Shrinking farm sizes also
investment although it is confronting lead to a short.ening of fa}lpw .cycles and. rotation. As a

result, soil quality and fertility in some highland areas is
numerous challenges. Across declining. Many consider the average farm size too small
Myanmar, capital-intensive and to allow sustainable intensification of  smallholder

family farming-centered models co- agriculture. The probability of adopting fertilizer and

exist, although the former have better quality §eeds decreases With. declines in farm size.
. Households with smaller farm sizes have lesser cash
casicr access to research, income, lesser access to agricultural input and credit,
development, credit, and extension lesser ability to deal with drought, and less profitable
support. With the agricultural elite technologies given higher transaction costs of acquisition
and application of fertilizer per unit of operated land.

holding disproportionately large land
holdings, credit for smallholders has
become costlier and less accessible.
Anecdotal evidence and recent field
studies suggest that agricultural elite
may restrict smallholders’ access to
finance, aided by the government’s continued focus on agribusiness ventures and large-scale
investments in agriculture. Currently, no mechanism exists to correct this focus and provide a
better roadmap for the future.

Experiences in neighboring nations and in the Association
of South East Asian Nations (ASEAN) region suggest a
landholding of about 3 hectares (three crops) and an
incremental price structure is required for a smallholder
household in Myanmar to move out of poverty.

Several farmers and local officials interviewed during the review noted that while the sale of
land provided households high amounts of cash immediately, in the long-term it deprived
them of a secure livelthood. While the study could not confirm this trend, growing informal
land markets in rural areas (particularly along main road corridors) have registered higher
land prices, probably enticing several small and marginal farmers to sell their landholding.
Data from the Agricultural Census 2010 suggests that the reverse — small and marginal
farmers buying new land and adding to their existing holding — may not be occurring. This is
cause for concern. Such land sales could result in economic inefficiencies and decreased
investments and production (owing to less intensive-cultivation), compromising Myanmar’s
capacity to feed itself.43 44

42 Formal declassification of “forestland” is done by MoECAF and MoAlI, which recommend the issuance of certificates to
SLRD which undertakes survey, adjudication, registration, and issuance of titles.

43 In discussions, MoA officials confirmed the growing trend of farmers sub-dividing land parcels and selling a portion of
their holdings (informal transactions). A policy brief prepared by the MDRI (2014) reiterated these trends.

44 Most parcels were operated under owner-like tenure. Data collection for the Agricultural Census of 2010 was undertaken
before the approval of the new land laws. Hence, the impact of LUC issuance has not been assessed.
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35 TRENDS IN FARMING AND FARM LABOR

In areas visited by this team, at least half the rural households depended on wage labor for all
or part of their livelihoods. Landless farmers, farm workers, and families not engaged in
agriculture fall into this category, but so do many land-poor families. Some farmers reported
that opportunities for wage labor, either in agriculture or in nearby towns, were scarce.
Farmers with larger landholdings reported that they planned to hire less labor as they had
reduced acreage or intensity of cultivation. Significantly, nearly all farmers — even those
with larger holdings — said they would engage in wage employment if it were locally
available at prevailing wage rates. The Agricultural Census and other research reports cited in
this review indicate that a number of household members dependent on agriculture do not
own land (or have very small holdings) and work as laborers on family-held farms or on
others’ farms or on large-scale farms operated by companies (known as estates). This is
largely true of rubber plantations. Contract farming practices are increasingly used in
sugarcane, oil palm, poultry, fruit and vegetable crops, and export horticulture, with
smallholders opting to sign up for seasonal crops. According to field studies and the review
team’s observation, most contract farms are family-owned and operated.*> The structure of the
rubber plantations industry is unequal, with a majority (close to 40 percent) of growers
holding less than 20 acres each and relying on family labor. In such cases, as regional
experiences show, contract farming is not a viable subsistence option.

3.6 CONTRACT-FARMING PRACTICES

Contract farming is mostly practiced by food-processing firms.*¢ Since they have high interest
costs, they are interested in keeping raw material inflow levels close to their capacity.
Contracts generally specify planting dates (and thus, indirectly, delivery dates) and quantities
to be delivered. It reduces uncertainty and the firm can maintain control over production
without having to invest in land or labor. In actual practice, contract farming is more complex
than it appears. In Myanmar, it also raises serious concerns.

The agricultural elite needed small and marginal farmers to cultivate their lands to increase
income (and prevent land from being classified fallow). This led to some sort of tenant-
farming arrangement with small and marginal farmers. In addition, since 2005, the
government has encouraged entrepreneurs from China, Thailand, Bangladesh, and Kuwait to
invest in contract farms in Myanmar. As of 2014, more than a million hectares of farmland in
the Ayeyarwady delta and other regions are estimated to be under some sort of contract
farming. For most smallholders in the dry zone region in Myanmar, irrespective of economic
status, contract farming is emerging as an important, though not chief, income source. This
new model contributes to the deteriorating rights of smallholders and landless laborers, but as
anecdotal and media reports indicate, its popularity is increasing. Around one-fifth of the
country’s smallholders are engaged in mass production and export of seasonal crops, mostly
through contract farming. A careful study of labor dynamics in such farms shows that contract

45 Haggblade. S., et al. (2013): A strategic agricultural sector and food security diagnostic for Myanmar, Report for USAID.

40 In Thailand, smallholders engaged in contract farming generally produce several crops at the same time. The most
important factor is access to land and labor. Farmers who have land fit for the purpose will continue to grow paddy with
additional crops as per contract farming arrangements, i.e., farmers produce both cash crops for sale and paddy,
vegetables, and fruits for subsistence and self-consumption. In Myanmar, such diversification is rare while excess use of
pesticides and chemicals to meet contract targets occupy farmers’ minds. This triggers more economic and capital risks
for the farmers.
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production has strongly reshaped labor relations in the area. Piece-rate and contract labor
arrangements have emerged in response to tightly regimented production and cost schedules.
Such arrangements are facilitated by the displacement of poorer households from their
villages either seasonally or permanently.

In spite of this, the popularity of contract farming is likely to increase. Food security is a key
agenda for the ASEAN community. Since 2008, member nations have agreed to establish a
single economic community i.e., ASEAN Economic Community (AEC) to deepen the degree
of economic integration within the hub while enhancing connectivity. The AEC Blueprint is
organized along four main characteristics: (a) a single market and production base; (b) a
highly competitive economic region; (c) a region of equitable economic development; and (d)
a region fully integrated into the global economy. This will lead to investment liberalization
and facilitation.#’ The implementation of AEC is likely to lure farmers into contract farming
although they might not understand its consequences, leading to loss of land to foreign
investors and infrastructure projects. This issue deserves detailed investigation to better
protect the rights and economic security of the farming community.

3.7 RIVERBED FARMING

In the dry zone and delta regions of Myanmar, this is a popular off-farm income source. Close
to one-third of the villages visited by the review team farmed riverbeds. Households noted
that income from such farming covered nearly two months of family requirements. Access to
riverbeds is generally allowed by village headmen. However, riverbeds do not feature in rural
development programs or long-term strategies to improve landless households’ access to land.
The government should consider promoting “riverbed farming” to improve livelihoods and
income-earning opportunities among landless and land-poor households. Land distribution
and allocation for riverbed farming and appropriate training for farmers should be considered.
This will allow farmers to make the most of large areas of fallow land near riverbeds which
are normally unclaimed and uncultivated. Alluvial soil and moisture makes riverbeds suitable
for seasonal vegetable cultivation, particularly during the dry season.

3.8 GROWING FOOD INSECURITY IN ASIA’S “RICE BowL”?

For several decades, Myanmar (erstwhile Burma) was described as the “rice bowl” of Asia.
Rice was one of the country’s primary farm outputs. Since the 1960s, however, rice
production has progressively declined. As of 2010, close to 20 percent of demand for arable
land could not be met. Although more than half the arable land is still used for paddy
production, total production has fluctuated around 30 million tons in the past five years
(2008-14).

Based on interviews, we believe that crop output has been declining and will continue to fall
significantly unless considerably greater credit and support become available and crop prices
improve markedly. With increasing land fragmentation in rural areas, a significant reduction
in paddy production is all but certain if conditions remain unchanged. Current estimates for
the number of net rice buyers versus net sellers in Myanmar is unavailable, but based on
international experience the country is likely to have more buyers than sellers.*® As a result,

47 ASEAN Integrated Food Security Framework, 2009.
48 World Bank (2014): Myanmar: Analysis of Farm Production Economics, Phase 1 Report. Also refer to Ian Brown
(2005): A colonial economy in crisis: Burma's rice cultivators and depression in 1930s. RoutledgeCurzon.
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an average 61 percent of the total expenditure of Myanmarese consumers is on food.* The
expenditure share of rice ranges from 25 percent for wealthier people to 50 percent for the
poorest, suggesting that rice, once the country’s staple diet, is becoming increasingly difficult
to afford.>0

Rice production is a livelihood for about 70 percent of Myanmar’s population. Higher and
more profitable rice exports improve farm incomes and food security for rural poor.
Increasing rice exports will spur inclusive growth and poverty reduction in Myanmar for the
next decade. Demand suggests Myanmar could increase diversified rice and vegetable exports
over the next 1-20 years, particularly to neighboring nations and Europe, earn higher incomes,
and diversify risks along different markets. Obstacles to this are low productivity, lack of
access to credit and farm inputs, and tenure insecurity that discourages investments in land.
Improving infrastructure and extension services with a broad menu for small-scale
investments and use of land areas would help raise agricultural productivity and change farm
practices, including the choice of crop varieties, to match evolving market demands.
However, this would require conducive agricultural policy to modernize the value chain in the
farm sector.

39 LAND TENURE-FOOD INSECURITY LINKAGESL

Various factors have contributed to the dwindling size of smallholdings in Myanmar.
Traditional inheritance norms subdivide landholdings over generations; each generation
receives a smaller holding. Policies and programs to support supply of new land to
communities are lacking. Unfavorable government policies deter land investment. As a
consequence of water scarcity, difficulty in accessing fertilizer, and increasing indebtedness,
smallholdings are being converted to non-agricultural uses or sold in the informal land
market. Farmers are being forced to look for wage labor or non-agri cultural occupations to
make ends meet, often venturing to cities in search of employment. This implies increasing
landlessness and rapid urbanization. The Agricultural Census of 2010 seems to confirm these
trends of land consolidation, land fragmentation, and growing landlessness and near-
landlessness among farming communities. These trends need a policy fix or they could spell
economic problems like food shortage, since Myanmar’s smallholders are responsible for 90
percent of the country’s paddy production.

49 All the data on agriculture and farm analysis is cited from the following sources unless otherwise stated. Refer to (a)
World Bank (2014): Myanmar: Analysis of Farm Production Economics, Phase 1. A study conducted by a consultant
team and financed by LIFT/UNOPS; (b) Ministry of Agriculture (2013): 4 Report on Myanmar Census of Agriculture,
2010. A census carried out in collaboration with United Nations - Food and Agricultural Organization (UN-FAO); (c)
Aung, M.M. (2012): Production and Economic Efficiency of Farmers and Millers in Myanmar Rice Industry, BRF Series
no. 471, IDE, JETRO, Japan; and (d) Dapice. D., et al., (2011): Myanmar Agriculture in 2011: Old Problems and New
Challenges, Harvard Kennedy School, Ash Center for Democratic Governance and Innovation: Harvard Kennedy School.

50 Qur observations were confirmed by a recent World Bank study — (2014) Myanmar: Capitalizing on Rice Exports
Opportunities. Myanmar has the potential to more than double its rice exports by diversifying and increasing rice
production, opening its rice milling sector to direct foreign investment, and reducing export transaction costs, thereby
helping many rural poor to escape poverty. Acknowledging this, the government has asserted that improving agricultural
productivity and promoting rice exports are top priorities. Despite its plans to export four million tonnes of rice by 2020,
annual rice exports only reached 1.3 million tonnes in 2013-14. The rice-export strategy also favors the production of
low-quality rice, largely sold in Africa and China. Consequently, farmers have earned minimal profits and agribusinesses
have skipped necessary investments. The situation is worsening as global demand for low-quality broken rice is
shrinking.

51 The review observed that at least one-fifth of farmland areas had “on-farm fish ponds” and reportedly contributed toward
household food source and income.
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Across the country, land development is disorderly and land-use planning is weak, triggering
an uninformed land market that relies on unregistered transactions and speculative deals. This
affects the ability of farming households to climb out of poverty. In the future, focus must be
on strengthening national capacity to identify and prepare better programs and projects to
support improved tenure security among smallholders and develop land-resource planning
information and programs for land conservation and rehabilitation. These efforts should be
undertaken at all levels. This will help balance land fragmentation and consolidation, so that
sectoral investments are well-targeted, and support the development of livelihoods for
marginalized sections of rural society. Myanmar must build on its most important asset base
— millions of small and medium farmers — by facilitating their access to credit, inputs, and
markets. Such an approach is appropriate to jumpstart rural growth, increase food security,
capture export markets, generate jobs, and reduce poverty.

3§
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SECTION IV

STATE LAND LEASES, LAND ACQUISITION, AND
LAND CONFISCATION

n Myanmar, three terms recur in discussions on economic development policies and

programs — land confiscation, land acquisition, and land concessions. These highlight

features such as (a) land confiscated without due process or compensation and probably

using force or political authority; (b) land acquired through a largely faulty process; and (c)
limited-period permits granted for use of land for development and production/extraction.’?
These methods of land acquisition have a similar effect — rendering households landless or
without access to vital livelihood resources. Smallholders and the poor are the hardest hit.
They face an uncertain future, mounting debts, and no immediate way to start rebuilding their
lives without access to resources. As a result, most discussions on land in Myanmar tend to
overlap with these three distinct but related issues. The general understanding of “land
confiscation” is rather straightforward. The current legal framework in Myanmar defines land
acquisition (refer to Land Acquisition Act of 1894) but describes “land grants/permits.” In
official discussions, no clear distinction is maintained between these terms.

4.1 HISTORY OF LAND LEASES AND CONCESSIONS

Since the early 1990s, development planners conceived ambitious national projects to achieve
economic benefits from natural resources. Myanmar’s government developed investments in
land through land leases/concessions granted for agro-business/forestry. The objective was to
boost intensive agricultural and agro-industrial activities to generate revenue and increase
rural employment by intensifying and diversifying livelihood opportunities. However, land
allocation for this purpose has neither been straightforward nor has it yielded expected results.
Fertile tracts targeted by investors are usually occupied or used by rural communities. They
are acquired by ousting traditional occupants and users, without adequate compensation, often
enforcing poorly framed policies and regulations. This means that land leases/concessions
inhibit households’ access to land, forests, fisheries, and other community-held resources.
This resulted in and continues to cause land conflicts that negatively affect the livelihoods of
many households and social and political stability.

Between 1991 and 2010, the government appropriated land to facilitate national economic
development. However, no formal or uniform definition of “land concessions” was provided.
In general, the following permits/allocations are considered land concessions: (a) land
allocated for agribusiness ventures under Wasteland Instructions and later the VFV Law, 2012
and (b) land allocated for commercial ventures owned by the military and various ministries
as “State-owned enterprises;” some analysts include mining and other concessions too. Such
land leases/concessions were theoretically allocated using a concept of “fallow or vacant”
land to identify unused land tracts, which were “acquired” by the State and allocated to

52 In this section, for want of a better term to describe the situation, the term “lease of State land” or “State land lease’ is
used and refers to land areas claimed to have been allocated by the government to various entities for development,
including land tracts compulsorily (or forcefully) acquired and cases listed by civil society as land confiscation. It also
covers instances reviewed by the President-mandated Land Use Management Committee at the central, state/regional,
district, and township level to systematically address cases.
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investors based on applications. In practice, land acquisition was facilitated by the police and
armed forces and uncertain laws and administrative procedures were used to take over land
for “public purposes.” Public purpose was broadly defined as the interest of the nation, the
State, and all people. The lack of a clear definition led to disruptive differences of opinion
among various stakeholders. Broad discretionary powers were granted to State administrators
to define public purpose. Contradictory regulations and instructions, manipulation, coercion,
and confusion were reportedly used to acquire land from farming households and allocate it to
favored individuals or groups. These factors, coupled with the urgent need to industrialize, put
land acquisition at the heart of the land-law reform debates in Myanmar after 2010.

Antiquated laws such as the 1894 Land Acquisition Act give the regime the right to take over
any land, making local people extremely vulnerable to forced displacement without any
remedy. Although no reliable data is available, Civil Society Organizations (CSOs) estimate
that since the early 1990s, close to five million people (including ethnic groups) may have
been permanently and involuntarily moved out of their homeland. An equal number have lost
their landholdings due to deforestation or land concessions.’3 Existing large-scale concessions
may now cover 4-5 million hectares (around 12 million acres). Where shifting cultivation
(taimgya) 1is practiced, farmers’ land rights are not secure, and many concessions have
encroached their farmland, fallow land, and other forms of livelihoods (e.g., grazing pastures).
This has generated considerable uncertainty for ceasefire processes, as demonstrated by the
continued fighting in Kachin over the years.

Rights holders are losing out to local elite and domestic or foreign investors, because they
lack the power to claim their rights, and defend or advance their interests. In Myanmar, land
leases/concessions are seen as an opportunity to secure large tracts of land at rock bottom
prices for large-scale mechanized farming. This does not support smallholder farmers,
particularly women-headed households whose livelihoods depend on their meager land assets.

4.2 STATE LAND LEASES

The government generally grants leases/permits for: development (e.g., infrastructure),
industry (special export zones and industrial parks), extraction (logging, mining, and energy),
agro-industry, and forestry. The military government has granted large-scale State-land leases
since 1991; the adoption of the Wasteland Instructions that year accelerated the process. The
policy assertion was that large-scale land allocations would trigger national economic
development and provide better food security and income opportunities to farming
communities. These leases favored large-scale investors, who gained access to land at low
rents and loans from State-owned banks as an incentive to cultivate land granted to them.

Available data with MoAI/SLRD and other sources compiled by this review team indicates
that by end-2014, about 400 national companies and 19,000 small-scale growers had been
allocated about 2 million hectares (nearly 5 million acres) of VFV land and deep-water land,
and 0.40 million hectares (one million acres) of forest land, totaling about 5.4 million hectares
(12.5 million acres). The deep-water lands were abandoned but held as a land claim by the
respective concessionaire. Forest allocations were mostly for rubber plantations, presumably
to small-scale planters. MoAI/SLRD reports for 2014 indicate that at least one company
controls over 200,000 hectares (about 420,000 acres) of land. These concessions are managed
by MoAIl, MoECAF, and GAD. Important commodities grown under these concessions are

53 As some of the land leases were for specific, time-bound purposes, some analysts and CSOs advocate restitution of land
to the original occupants. Whether these original landholders will get back their land remains unclear.
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rubber, oil palm, and rice; cotton, sugarcane, or jatropha are also grown. Foreign direct
investment in Myanmar is concentrated in energy and extractive sectors. 34

A contract (often called a permit or concession agreement) is prepared for State land leases,
allowing the investor to carry on specific commercial or development activity in an area. This
could be developing land/natural resources, exploring for minerals, or operating a concession
stand. Such an understanding generally covers agribusiness ventures, mining concessions, oil
and gas exploratory permits, and logging in forest areas. It also includes water-treatment
plants and hydropower or gas projects approved under Build-Operate-Transfer arrangements.
Small- to medium-scale conditional leases in urban areas are also included.’®> Exploratory
permits are a different category of land-use rights; they are for a limited duration as extraction
rights are not included.

All land data is maintained by SLRD. However, with regard to State land leases, SLRD holds
data on agribusiness ventures and other permits while forest land and fishery lease data is
with MoECAF and the Department of Rural Development (DRD)/GAD, respectively. The
government has no unified database on land concessions or land permits for development.
Organized methodology to coordinate data sharing or management at the district, provincial,
and national levels is also lacking.

4.3 LACK OF DUE PROCESS AND COMPENSATION

The government’s policies and regulations on classifying land as “fallow” and acquiring land
from current holders are rather vague. The government generally takes over the land of
communities living in forest areas or mining or hydropower zones, on the basis of: (a) assured
jobs in the mine/plantation for a specified number of days; (b) replacement of land; and (c)
cash support for dislocated families. The government inferred that private investors would
provide compensation in kind (improved infrastructure and other facilities) and cash (for
displaced families) although evidence of actual provision is unclear and often unreported.

Civil society has expressed concerns that despite awarding numerous concessions since 2001,
few long-term jobs on farms, mines/mineral plants, and plantations have been given to local
residents. Such job offers are likely to have been proposed by investors as “bargaining chips”
to get pre-concession agreement from local families. If local claims are to be believed, jobs
are either given to middlemen who claim to represent the communities or labor is imported
from elsewhere including investors’ home countries. The government recently acknowledged
that several State land leases operate outside the active oversight of any of its agencies and
often import labor. Some sources even cited anecdotal evidence of migration of local families,
forced out of traditional habitats, to urban centers in search of livelihoods and better living
conditions; however, this has not been verified.

54 Data source: Ministry of Agriculture and Irrigation (2014): Myanmar Agriculture in Brief. Also, personal interviews with
officials at SLRD/MoAI in Naypyitaw.

55 It is not clear how land allocated for electricity transmission lines are classified and managed.
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4.4 REVIEW OF STATE LAND LEASES

Large-scale concessions for investors were established by the General Ne Win government in
the 1960s and refined by the SLORC regime from 1991.5% The need for rapid economic
growth based on better land use was offered as the reason for this allocation. Favored business
groups were provided monetary incentives, loans from State-owned banks, and access to
cheap land to encourage investment in modem large-scale farming and plantations. Investors
paid low rents (about $ 3 per acre per annum for perennial crops) and these and taxes were
exempted for the first 2-8 years depending on the crop.’’ Initially, up to 5,000 acres was
allocated on first application and more when the investor performed well. As available reports
indicate, this aided large-scale land allocation between 1991 and 2010.58

In principle, the government can only allocate fallow land to an investor. However, it is
difficult to find suitable large tracts of fallow or unoccupied State land. Therefore, the
government acquired (requisitioned) fallow and privately used land. Communities and
families depending on this land had no opportunity to negotiate or receive adequate
compensation. In neighboring countries, investors have to agree to provide, for immediate
requirements and as part of the business plan and contractual agreements, some cash support
and a package of services as compensation, in addition to assured access to employment and
income for long-term needs. No such scheme exists in Myanmar.>®

Evidence from MoAI’s 2014 report (Myanmar Agriculture in Brief) indicated that only close
to 20 percent of the five million hectares approved for land concessions had in fact been
developed. This report indicates that government inventories provide information only on
reported concessions with no data on yield. SLRD is preparing a six-month report on State
land leases granted under the Wasteland Instructions and other regulations. Available
inventories confirm a significant under-reporting of details on land permits and their uses.
This is largely due to: (a) fragmentation and lack of upstream monitoring of approval,
reporting, and regulating processes and procedures and (b) lack of accountability within and
across responsible State institutions. Evidence also indicates that many concessions awarded
since 1991 may not be performing or contributing to national economic development.

Senior government officials readily conceded that State land leases/concessions have been
negotiated and awarded in haphazard and inconsistent fashion with negligible quantification
and qualification of their impacts. (For instance, details on fee payments required and made,
revenue-sharing, labor requirements, actual inputs for land development, and the socio-
environmental impact have not been considered.) The principal modalities of land
concessions have attracted greater public scrutiny and attention since 2012 when different
sectoral reforms were launched. This included the Farmland Law, the VFV Law, and the

50 Land areas were allocated under the Wasteland Instructions of 1991. This was seen as an agri-business model providing
economies of scale.

57 MoAL Agriculture in brief. 2014.

58 The allocated land may be titled under the Farmland Law of 2012 if approved by the Central Committee for land-use
conversion (Section 35 of this Law). However, so far, these lands have not been reclassified. Once such reclassification is
completed, these parcels can be issued a LUC. Some analysts argued that such a reclassification would further reinforce
rights that had not been allocated on a transparent basis. Any such classification should first be tested for transparency so
that land grabbing is not formalized.

59 The assumption here is that when land-use rights are transferred, the family not only loses its landholding (or access
rights) but also its source of livelihood. Therefore, when determining land values, costs and fair land valuations should be
included. These should enable the resumption of livelihoods for families that lose access to those lands.
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enactment of the Environmental Conservation Law, which mandated that Environmental and
Social Impact Assessments (ESIAs) be performed for every land-based investment.

Government entities at different levels have issued numerous land-use permits for agricultural
development, plantations, and mining operations. It is currently the most notable feature of
land use and management in Myanmar, and one of the most significant challenges to the
sustainability of the national development process. Reports published by MoAI/SLRD and
MOoECAF on land use and State-land leases suggest that about 20 percent of all Myanmar’s
land has been awarded to foreign or joint venture investors for 30 to 70 years.

4.5 IMPACT OF LAND LEASES AND CONCESSIONS ON FARMING COMMUNITIES

Another important impact of State land leases is the local populace’s declining access to
productive resources. In rural Myanmar, common property resources (CPRs or communal
land areas, including grazing pastures) contribute significantly to food security, especially for
the poor. The degradation of CPRs and the ever-increasing dependence of the poor on CPRs
represent an invisible process of growing poverty and declining access to land and resources.
Several farmers interviewed claimed that their access to grazing lands and lakes/ponds,
required for livestock, is declining largely due to government takeover of land for other
purposes and lack of new sources. Non-recognition and non-enumeration of communal
pastures and community water bodies and the poor’s dependence on them are responsible for
growing rural poverty among farming communities. The poor must be offered alternatives to
reduce their dependence on CPRs or increase the productivity of CPRs and regulate their use
to enhance regeneration and supply. With increasing focus on industrial agriculture and
agribusiness ventures, CPRs are unlikely to receive policy attention from the government.

Evidence suggests that malnutrition and food insecurity in Myanmar has attained chronic
proportions because most rural household incomes are marginal.®© Anecdotal evidence shows
that because of the numerous land leases awarded to date, many rural households are rapidly
losing access and use rights to traditional land holdings (and communal lands). This situation
is relevant to any one of the 130 or so officially recognized ethnic groups distributed across
the country, who try to maintain close ties with traditional lands. In addition, land used by
farmers and ethnic groups is most frequently targeted for awarding State leases. The
compensation offered to communities, including the possibility of wage-labor in plantations is
insufficient to realistically maintain or improve household/community welfare and
livelihoods. Civil society studies widely reported an increase in the number of families across
Myanmar that have had some or all of their land expropriated, mainly due to lack of
transparent governance, weak rule of law, and the work culture of local authorities. In peri-
urban areas, landholders become victims of speculation that drives up the opportunity cost of
holding on to their land.

Another issue is access to markets to sell agricultural produce. Power inequalities in the
market are serious enough to erode the marginal incomes that smallholders rely on. Small-
scale farmers lack power in the marketplace and are often undermined by powerful interests.
They have limited bargaining power and not enough clout to negotiate and set prices, with the
result that they participate in the market on poor terms.

In sum, this government policy has generated significant debate on (a) the method for
identifying land as “suitable for agricultural investments and earmarked for grant as per State
lease/concessions;” and (b) the economic and social impact of these leases/concessions. Poor

o0 UNICEF and WFP Nutritional status report
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communication and consultation between communities and government entities has marked
the implementation of such policies. The gradual damage caused to rural communities’
economic systems by land concessions will force them into new unfavorable economic
systems. It would also result in extensive land-use changes; displacement; loss of access to
and control of local natural resources for dependent communities, especially indigenous
people; and destruction and loss of the rich biodiversity of primary and naturally regenerating
forests. Local populations are unfamiliar with the contract labor methods practiced by
concessionaires and stand to lose as a result. Compensation income provided is often
insufficient to survive after access to CPR has been removed or destroyed. In such a situation,
it is worth considering whether rural communities should be able to review and refuse to give
up their land when the State demands it for other uses.

4.6 KEY OBSERVATIONS

The challenges associated with State land leases have been substantially documented by
CSOs and independent researchers. The government’s experiment with land concessions has
not yielded positive economic or social results. Investors are reluctant to invest anything more
than nominal sums on land. Consequently, few concessions have generated expected revenue
streams for the government. Further, the impact of land concessions on communities and
livelihoods and the damage caused to existing economic patterns within the local context raise
serious concerns. Insufficient and poorly conceived compensation and other service packages
have failed to rebuild livelihoods, further impoverishing the majority of impacted families.

Lack of transparency, unclear understanding of social issues; incorrect interpretation or
uneven application of laws and regulations in awarding contracts; misuse and abuse of public
powers to support private developments; issues related to compensation and communication;
and lack of accountability among decision-making agencies and individuals have resulted in
numerous non-performing and/or poorly performing concessions. As a result, State control
over natural resources has slipped (as land areas are under concessional arrangements) and
State revenue has suffered losses. Critical challenges remain in areas such as screening
methodology for reviewing business plans/proposals received for land concessions/leases,
valuation, social protection measures, and public disclosure.

One of the critical steps the government should undertake is a two-step review of available
data/information on land concessions. This could commence with an examination of how
concessions are currently monitored and who is responsible for them. Current data on State
land leases already awarded must be gathered and reviewed systematically and transparently.
The government must respond to escalating social, economic, and environmental concerns
expressed on land concessions. A moratorium on new State land leases and concessions is
urgently required to clarify existing tenure claims and address past shortcomings. Any lapses
in addressing such issues will erode public trust in the government and compromise efforts to
ensure good governance structures. Without significant efforts to deal with tenure issues
through land reforms, addressing economic growth or moving forward with programs like
LUCs will remain paradoxical.
38
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SECTION V

UNDERSTANDING THE LAND REGISTRATION SYSTEM
IN MYANMAR AND
THE ISSUANCE OF LAND-USE CERTIFICATES
(FOR FARMLAND AREAS)

he Farmland Law of 2012 is considered indicative of the government’s intention to

reform land laws. It requires LUCs to be issued to all farmlands for which SLRD has

Kwin maps. This was the first time the government formally prepared and issued

LUC:s to farmland holders. Nationally prescribed procedures and guidelines were created for
this process. On the face of it, this offers farmland holders the security they have so long been
denied. LUCs will allow them to legitimately use their land as collateral to access credit or
sell or transfer land or conduct other land-related transactions. The process was completed
largely within deadline and more than seven million LUCs were prepared and issued (against
a target of nine million); work is on to complete the rest. However, concerns remain. Areas
for which SLRD has no records have not been covered. Areas plagued by conflict or land
other than farmland have not been covered. The fine print on the LUCs continues to ratify the
State’s right to usurp land and procedures for appeal against such land takeovers are unclear.
Minimal information was made available to the public and work was largely carried out by
respective Farmland Administration Bodies (FABs) and village headmen. Oversight and
quality monitoring was marginal. The LUCs were manually drafted and land records are still
being maintained on paper and could be destroyed by bad weather, erasing all the effort (in
terms of money and human resource) that was put into this exercise. The benefits of LUCs
have also not been fully understood by farmers. As a result, subsequent land-related
transactions do not seem to be recorded diligently, which hinders the establishment of a
formal land market. It is important to utilize the momentum generated by this process to put
in place an effective, reliable, and transparent land-administration system.

5.1 PAST AND EXISTING SYSTEMS

Customary laws and local traditions and practices continue to operate alongside statutory laws
in many remote, ethnic areas of Myanmar. This is also because the British annexed Myanmar
over a period of time.6!

Land documentation in Myanmar has been rather disorderly. Three institutions in Myanmar
determine who has land rights: socio-cultural structures, the market economy (largely
informal), and the State.

01 Several Burmese territories, including Arakan and Tenasserim were annexed by the British after their victory in the First
Anglo-Burmese War in 1824-6; Lower Burma was annexed in 1852 after the Second Anglo-Burmese War. After the
Third Anglo-Burmese War in 1885, Upper Burma was annexed, with the Chin Hills being acquired a decade later in
1895.
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The Burma Land Act of 1898 defines “State land” as “all land of which no absolute and
revenue free grant has been made, recognized or continued by or on behalf of the
government.” It further stated that “no right of any description as against the Government
shall be deemed to have been, or shall hereafter be, acquired by any person over any land.”
This Act also provides for State recovery of land not used for two consecutive years. The
2008 Constitution moved a step further and declared the State “owner of all lands” and
reinforced government control over land. The implementation of the Farmland Law of 2012
and the issuance of LUCs will have to be reviewed and understood against this background.

Local land-documentation systems have long existed across Myanmar. These include letters
or written notes acknowledging physical control and customary ownership when land is sold,
inherited, or parcels divided. These documents are prepared by the owners (sellers or buyers)
for review and endorsement by the head of the Village Tract Committee (VTC) and are often
witnessed by representatives of the parties involved. Copies of these documents should be
forwarded to the local SLRD to amend the name of the property tax payer, but the parties
involved often forego this step primarily due to the lack of a specified procedure. As a result,
many localized land documents exist but are not included in formal land agency records.

In Myanmar, land-use “rights” can be acquired through multiple means, all largely informal.
Despite dubious transactions and the lack of a land market, informal land transfers continued
until 2012. Land-use rights could be obtained through inheritance, purchase, and allocation or
entitlement from the government or individual holder. In the past, village headmen validated
contracts (lu-mu-yei) based on customary practices. Such contracts were accepted by local
authorities and concerned parties generally requested SLRD officials to record the transfer.
Village headmen and SLRD officials were paid, at generally acknowledged rates, for services
provided. This approach combined customary practices and formal mechanisms, but was not
guided by official procedure. Such transactions resulted in land disputes later.

Since the 1980s, the government issued each farmer a booklet entitled Farmer Agricultural
Production Record. This “farmer booklet” specified the landholder’s name, area held, crop
produced, and other details. It is used to assess tax and procurement quotas. It prevents land
transfers and neither it nor a tax receipt can be used as proof of ownership. Only State-land
leases and agribusiness concessions are deemed formal and legal as they are granted based on
a legal instrument. The issuance of this booklet was managed by local authorities and SLRD
confirmed the name and land area held (as per tax register). Some land areas were sold or
bought using this booklet as a reference. However, these were not official land transactions.
Between 1962 and at least until 2012, land was transferable only for continued farming and
such transfers were endorsed by the government in some way. Local land-tenure practices and
customary arrangements could not accommodate such a restrictive framework and land
transfers continued. The Farmland Law of 2012 replaced this booklet to some extent.

5.2 PREPARING AND IssuINGg LUCs

The Farmland Law came into force on August 31, 2012. It required the MoAl to issue LUCs
to all farmland parcels in use, for which SLRD held Kwin maps (basic cadastral maps for
farmlands). The MoAI established a system of land registration for farmers that ostensibly
provided LUCs. These LUCs would create rights to sell, exchange, access credit, inherit, and
lease the land to which farmers held rights. However, the government retained ultimate
ownership of farmland (in other words, leasehold tenure instead of freehold would prevail).
Only lands officially classified as farmland (as opposed to forest, town, or military land, for
example) are eligible for LUCs. The MoAI does not have jurisdiction over other types of
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land. Significantly, a considerable amount of currently farmed land is not officially classified
as farmland, does not have Kwin maps, and therefore, is not eligible for LUCs.

Most landholders were able to claim LUCs by presenting some evidence of continuous use (or
productive occupation) of land parcels, primarily through endorsement from village heads or
by providing a copy of land-tax receipts. This was easier in areas where village heads or
traditional leaders could give evidence of possession of a land parcel. Some families had no
documents but their land was recorded in existing Kwin maps. Some disputes over land
ownership arose when documentation was prepared. Preparing and completing documents
required was not a hurdle for many but many grievances were cited against local officials
processing LUCs. Disappointment was voiced over: (a) numerous errors in LUCs that were
reported but were not corrected by the SLRD and (b) lack of information on resolving land
disputes, which caused considerable frustration. Several beneficiaries claimed they had not
reported errors in certificates because they were either afraid of being asked to pay for
corrections or did not know what to do if errors were found.6?

In theory, issuing LUCs demanded a lot of communication between SLRD personnel, FAB
members, and communities. However, there was little evidence of more than one formal
meeting for public consultation being convened by village heads. Similarly, parcel boundaries
seemed to have been defined by the SLRD without consulting landholders. Information on
LUCs was usually orally disseminated to landholders, i.e., a general public meeting was held
and village heads distributed forms to be filled. Often, village heads themselves were
unfamiliar with the Farmland Law and the process for issuing LUCs. Thus, discussions were
limited to filling forms as directed. Women were less likely than men to have received
information directly from the SLRD team or village heads and more likely to have received it
from a family member or from printed materials (probably referring to maps and parcel lists).

In interviewing landholders, the review team observed that beneficiaries seemed to
understand that LUCs would not be issued for parcels under dispute (over ownership or
location of parcel boundaries).®® Several disputes were intra-household or among neighbors;
12-15 percent were moderate to serious conflicts. The review team found that the Farmland
Law had reactivated several old land disputes as original owners felt confident about raising
the issue with FABs. Some disputes related to land confiscation under the crop prescription,
i.e., farmland seized from “irresponsible” farmers who could not produce the government’s
minimum paddy requirement and thus lost land (transferred by village heads to farmers who
could produce the required amount of paddy). During the LUC preparation process, several
“original owners” submitted their objections and claims that the VTC and FAB attempted to
resolve. At least in one district in the delta region, several farmers raised the issue of land
seizure with the Parliament’s Land Investigation Committee in 2012.64

According to VTC heads and local officials interviewed, if the disputes were serious, the FAB
referred them to the judiciary rather than mediating. FAB members and local officials
acknowledged that SLRD’s field teams were ill prepared to assist village leaders and FABs to

02 Tt is important to note that the entire process of preparing LUCs was manually carried out, leaving SLRD officials
exhausted.

03 SLRD officials claimed difficulty in identifying the land holders as a factor responsible for some of the delay in issuing
LUG:s. It is caused by absentee owners in many cases and the death of owners in others.

04 Details on action taken by the Committee were not readily available.
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resolve serious land conflicts.%> The review team came across several instances where farmers
had raised land-acquisition issues when FAB/SLRD teams assembled to prepare LUCs. The

FABs/SLRD received complaints

of corruption,

compensation rates far below prevailing market prices.

5.3 CONCERNS POST-ISSUANCE OF
LUCs

LUCs were prepared and delivered by FABs
and SLRD offices under a very tight
timetable with insufficient orientation and
resources to support the work. This raises a
number of concerns on the quality of the
process and outputs. A field validation of
the LUCs distributed should be a priority for
the government so that public confidence in
the process, the product, and the land-

irregularities, and protests against
BOX ITEM 2
Are LUCs for farmlands enough to build a
sustainable land administration and governance
system?

m Were LUCs delivered to eligible and
legitimate landholders? Validation is
essential to build public confidence.

m  What is the public perception of LUCs and
their use?

m Will LUCs minimize fears/ anxicties over
land loss or land grabbing?

m  Have LUCs protected the rights of women

administration system is enhanced. and vulnerable groups in the country?

m  How will new land records be stored and
maintained?

It is not clear whether LUCs will help
address some land concerns and develop
capacity to deal with the multiple challenges
in land governance or generate additional
challenges (widespread dissatisfaction with
LUCs delivered and consequent social
unrest, speculative land markets, etc). As
land markets gradually open up and expand, existing safeguards to protect the farming
community should be examined and strengthened to ensure that village and township
administrations can adequately protect community rights and promote social equity. This
should include community participation in compulsory social assessment of land when
investments are proposed, before further steps are initiated to design and implement a
development plan.

m  Has a strong land-based economy emerged
and/or have socio-economic progress
patterns and power relations changed?

Ground realities give rise to these questions. A
field validation would help in building a land-
administration system in the long run.

Myanmar needs a modernized land-information system to secure the full benefits of the LUCs
issued so far and for sustainable economic and social development in the long run. Capacity
building at township/district levels (of SLRD, MoECAF, and GAD) is also needed to improve
awareness and understanding of land laws. A fully functional land-information and -
administration system and improved property valuation and taxation systems and procedures
are expected to generate wide-ranging positives.

On land parcels for which LUCs have been issued, successive land transfers often go
unrecorded. The LUC issuance program has not been supported by any long-term plan to
promote economic stability or environmental protection. It is also not clear how some critical
areas like shifting cultivation (taimgya) or land-mined zones in conflict areas would be
covered under a land-regi strati on program in the coming days.

Importantly, certification efforts need to be accompanied by capacity building at the village
level to improve awareness and understanding of land laws. The land rights of traditional land

05 FAB or SLRD has no systematic method to record and monitor land disputes. Lack of reports on disputes has left SLRD
with incomplete records and is likely to weaken the agency’s ability to analyze and resolve these cases in the future.
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users (and customary tenure holders), including those associated with land in long fallows and
land used for grazing and forest products, must be protected. Another issue relates to granting
forest land to small and medium farmers, given the lack of rights among those who moved to
erstwhile forest areas and restrictions on crops to be cultivated on farmland. Drawing from the
LUC experience, one promising option is the issuance of “collective territorial type” rights
(which will also address land rights of those engaged in shifting cultivation). This will not be
an easy task as modern State notions in Myanmar, as elsewhere in the world, advocate that
formal institutions like land agencies should be responsible for collective land-use rights. The
potential conflict between formal and forest-dwelling communities and the ability of formal
institutions to undermine customary entities like shifting cultivators, ethnic group leaders, and
representatives is significant. Only long-term engagement with all stakeholders, building trust
and confidence, would help revive customary institutions in a modern context.

Recent policies suggest government intent to pursue reforms in a phased manner. The
issuance of LUCs, within the prescribed timeframe, is an important step in reclaiming public
trust, although complete information on LUCs may not have been appropriately disseminated.
Unless this is followed by validation and measures to secure and store relevant data, this will
go down as another ineffective policy exercise. Poor households in rural and farming
communities will then continue to suffer and trust in government bodies will erode further.
Myanmar should also consider undertaking farmland-governance analysis to establish a
baseline against best practice and monitor progress in tenure security of farm households over
a period of time.

38
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BOX ITEM 3
Attention to Gender Issues
Commonly, government programs tend to use the "head of family" concept, identifying a male for
land or resource allocation. As a result, few have significant female beneficiaries or even pay attention
to gender as a critical category. Myanmar is no exception. The Farmland Law is gender-neutral,
leaving the issue wunaddressed. Evidence gathered during field visits indicates that although 20
percent of women were involved in preparing applications for LUCs or assisting field surveyors, FAB
or SLRD made no special effort to address their special needs to ensure their understanding of and
participation in registration and titling. Significantly, almost all FAB members were male.

Little information was provided to women on the option of joint titling (registering land parcels
collectively under the names of husbands and wives). In areas visited by this team, 15-20 percent of
LUCs were issued jointly or in women's names. As per the 2010 Population Census, on an average,
women-headed households formed little more than 10 percent of the families in the country. Hence,
based on the field review, it can be assumed that close to 20 percent of LUCs were issued jointly or in
women's names. However, such LUCs may have been issued to women who were heads of
households and not as affirmative action on the part of the land offices. Some land offices undertook
some positive steps to ensure inclusion of women as a land rights holder in the LUCs but such
instances were not common or systematically pursued.

The study team identified some obstacles to women's participation: lack of female representation in
FABs, laws that required LUCs to be issued in the name of heads of households (usually a male),
insufficient female field staff, community meetings held at times that were inconvenient for women,
absence of gender-specific information on the land-registration process, and lack of women-only
socialization meetings (which tend to deny women a conducive environment for meaningful
participation). Within the work of the SLRD/FAB, the issue of women's access to land must be given
increased and critical attention. The challenge here is creating a conducive and enabling environment
for women to participate equally and benefit from the FAB/SLRD's work. This is particularly
important in areas where customary tenure arrangements predominate.
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SECTION Vi

LAND GOVERNANCE

yanmar has accumulated a body of knowledge on land-governance issues over the

past two decades and researchers and policy-makers drawn from several areas of

specialization have contributed to it. Studies have assessed land governance in

critical areas such as rapid changes in land use associated with large-scale land leases,
economic development (or lack thereof), climate change, urbanization, and growing demand
for food and industrial materials. They found that Myanmar has poorly managed its
agriculture and urban expansion, poverty was evident in rural and urban areas, and land tenure
and tenurial rights were unclear, resulting in conflicts over land. They argued that these issues
justify land administration and policy responses to strengthen tenure security and create an
environment for economic development.©®

6.1 LAND POLICY AND LEGAL ENVIRONMENT

The complexity of Myanmar’s legal and institutional environment is obvious from the number
of existing laws and regulations alone. By the end of 2014, the land sector was governed by
an estimated 70 laws and regulations, creating ambiguities and overlaps. Historical scars from
land confiscations and forced acquisitions since 1990s have yet to heal; the enactment of new
laws in 2012 (Farmland Law and VFV Law) have only added a new layer of administrative
mechanisms. The impact of these new laws is not yet clear. Tenure uncertainty affects
farmers’ views on these new laws. The unclear provisions of the VFV Law cause concern
over government authority to declare land “fallow” without due process and thus confiscate
land from farming communities for “public purposes.”

The work of land-administration agencies is fragmented, with significant overlaps. Lack of
clear judicial authority and sectoral approaches to land management and administration result
in inconsistent and discretional application of policy. A sectoral and compartmentalized
approach differentiating between land administration, land-use management, and State land
results in policy inconsistencies that have not been reconciled. Customary tenure rights are
“invisible,” largely ignored in practice. It is also not clear how inputs from public
participation, particularly on land acquisition and spatial management, will be incorporated
into actual decisions, more so following the adoption of the proposed Land Use Policy (some
observations on this policy are provided later in the Annex).

00 This commentary on land governance issues is also based on various discussions on economic development projects in
the country. Recently, the Kyaukpyu-Kunming oil and gas dual pipeline was targeted by protestors, including farmers
who want compensation for land confiscated to build both the pipelines and military bases to secure the area. Other large-
scale investments in land that have triggered widespread protests include: Myitsone dam in Kachin state; Monywa
Copper Mining, Sagaing division; Salween river hydropower project (six dams to be built across the river); Tavoy
Special Economic Zone deep-sea project in Tenasserim division, and Thilwa Special Economic Zone project near
Yangon.
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6.2 MANAGEMENT OF STATE LAND®7

Myanmar does not pursue a system of “custodianship” over land, but government agencies
are seen as “owners.” This concept of “State ownership” limits MoAI/SLRD’s ability to
administer non-forest land. In fact, SLRD now functions more as a land data storage agency.
Mechanisms for SLRD’s institutional coordination, apart from farmland areas, have yet to be
established. Little information on State-held land is publicly available and regional
governments and departments lack data on the amount of State land under their control.6®
CSOs note that the government’s inability to award and oversee land leases transparently
prompts concession holders to exploit land with little consideration for long-term
sustainability and leaves local communities with few opportunities to participate in revenue
streams from resources. In recent years, landholders have received some compensation for
land acquired, but less is offered to those holding land on the basis of tax receipts or under
customary law and none at all to squatters and informal occupants. Delays in compensation
payments are frequent; the fairness of compulsory acquisition has also been contested.

6.3 LAND DISPUTES AND CONFLICT RESOLUTION

Since the late-1990s, protests against land grabbing have been increasing. A majority of such
cases are attributed to arbitrary grants of State-land leases by the government as part of the
Wasteland Instructions of 1991 and thereafter for various economic-development projects. In
2012, the government established two bodies to deal with land disputes and confiscation —
the Land Allocation and Scrutinizing Committee and the Parliament’s Farmland Investigation
Commission (with a mandate to accept complaints from the public and propose resolution).
The Myanmar National Human Rights Commission established by the President in 2011 has
also been mandated to deal with land grabs and disputes.®® Under the Farmland Law and as
part of implementing the LUCs, the government mandated FABs (in a hierarchical manner) to
resolve farmland disputes. This assignment represented a conflict of interest as FABs hold
both administrative and resolution responsibilities at the same time.

At present, different institutions in Myanmar possess parallel and overlapping mandates and
competencies to handle land-related conflicts. However, as several reviews indicate, these
bodies are limited to largely treating the symptoms rather than the causes of conflicts and
resolving them. This is partly due to lack of orientation, capacities, and coordination between
different agencies and inconsistent policies and guidelines. As the formal dispute-resolution
system generally favors government agencies, they are less effective in settling disputes
between communities and the State. Access to justice is hampered by local political
instability, geographical conditions, costs, or lack of familiarity with procedures. Several of
these bodies, though familiar with local customary practices, rely on broader government
templates, often inappropriate to the context, to address disputes. Appeals are costly and time
consuming. People thus tend to look for alternative dispute-resolution mechanisms. Informal
and community-based dispute-resolution methods have yielded some positive results,

08 During its field visits, this review team came across many periodic supervision reports prepared by SLRD on large-scale
State-land leases. These reports were prepared according to a format and should allow proper oversight too. However, it
was not clear how such reports have been used or disseminated within the government except that administrative type
data was regularly gathered and stored.

09 International Labor Organization (2013): Update on the operation of the complaint mechanism in Myanmar. A report to
the 319th ILO Session in Geneva. On the civil society front, the Myanmar Legal Aid Network supports the resolution of
numerous reported cases through formal mechanisms too.
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particularly in upland areas where customary traditions are respected. The government must
examine available informal and quasi-formal, community-based dispute-re solution
mechanisms and pilot them to resolve land conflicts. A proper dispute-re solution mechanism
would strengthen good land governance if well managed and resourced.

6.4 C1vIL SOCIETY ENGAGEMENT

Myanmar has an increasingly large presence of Non-Governmental Organizations (NGOs)
and CSOs working on various issues affecting the poor and disadvantaged.”® Like many other
countries, rural and urban land rights have caused conflict between the government and the
public, especially farming, forest-dwelling, and urban poor communities. In the resulting
standoff, CSOs generally ensure that the voice of the people is heard. They have also taken on
the responsibility of disseminating pertinent information to increase awareness. Since the
mid-2000s, CSOs have taken an active role in facilitating dialogue on pro-poor and impartial
land reforms by highlighting historical land confiscation and poor enforcement of land-
acquisition principles, and a fair and adequate compensation [within the understanding of
Free, Prior, and Informed Consent (FPIC) although it is often not directly cited] in case of
land concessions. Their work has been strengthened through consistent research by
organizations such as Food Security Working Group, Land Core Working Group, Myanmar
Environment and Natural Resources Network, Mine Action Network, etc. In policy and legal
debates, CSOs remain critical of ineffective government policies and processes that sideline
the rights of weaker groups in favor of wealthy corporates and the national elite, including
families that own large plantations or large-scale land concessions.

While the “tussle” between the government and CSOs continues on several policy and
program issues, positive developments have occurred in the past decade or so.”! In recent
years, the government has been willing to create mechanisms’2 to include CSOs in its work to
understand grassroots issues.

Despite such positives, there is considerable ambiguity around the present and future role of
CSOs in Myanmar. They exist in a limbo with only partial government acknowledgement of
their role. Their capacity is nascent, fragile, and rife with both risks and opportunities,
especially on land sector engagement in rural and urban areas. CSOs are under pressure to do
more to engage the government and the public as the main stakeholders on land issues.
Opportunities exist for future engagement between the government and CSOs on land-tenure
issues in forests and surrounding areas. For example, the government is currently establishing
instruments to implement its commitments on REDD+, tenurial reforms, etc. These will need
policies aligned across land and forestry sectors and synchronized with broader political and
economic plans. For this, the government will have to work with CSOs, who will play a
critical role in coordinating and strengthening efforts between implementing agencies and
those responsible for land allocation, and forest uses.

70 Data from Pyoe Pin.

71 Reports regularly published by Land Core Working Group, Myanmar Environmental Group, the Burma Environment
Working Group, and other CSOs on Myanmar’s management of land and natural resources, and consequent weaknesses
in governance and loss of public revenue provide an example of this.

72 For example, MOECAF’s OneMap and proposed NSDI as platforms for highlighting land-information management and
thereby raising land-governance issues in a broader sense. Refer to Nick Jewell, 2012.
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6.5 RAISING PUBLIC AWARENESS ON LAND ISSUES

Past experiences suggest that increased public awareness and community participation in land
governance is critical. Recognizing the need to work in partnership with the government,
CSOs have started educating the public about proposed policy reforms (e.g., consultations on
the draft NLUP and preparation of a road map for recognition of customary tenure and the
rights of forest-dwelling communities). It is also important to note that in various ethnic
nationality areas, particularly those that have conflict dimensions, CSO's linked to the Non-
State Actors and working above ground have been in the vanguard of environmental and land
dispute issues. This is most evident in the Kachin, Mon and Karen areas. The government, in
turn, understands the benefits of popularizing policies and programs, creating room for a more
positive relationship between the government and CSOs..Effective and comprehensive public
awareness and communication are essential for the successful implementation of land
administration and management policies and programs. Unless people and communities are
well informed before programs commence, they will not participate in a systematic and
substantive manner. The public must also understand mechanisms to address their grievances
and disputes. Government mechanisms are often not well-publicized or understood and lack
expedient resolution and transparency. Thus, any land-related investment project should
incorporate mechanisms to enhance public awareness, community participation and
community monitoring, and must include functional, complaint- and dispute-resolution
mechanisms.

6.6 STRENGTHENING LAND GOVERNANCE

In understanding land governance in Myanmar, it is important to consider the dispersal of
administrative responsibilities across different agencies, which prevents coherent land
management. Land-use planning is inhibited by arbitrary government land acquisition and
change in land use by private parties who enjoy influence with the government. Complicated
and time-consuming land-related costs drive land transactions into the informal market, which
translates into loss of revenue for the government and also makes the position of landholders
more precarious. Land information, which is critical to land management, is often incomplete
or erroncous. As a result, people struggle to establish their rights. With unfavorable
government policy, decreasing productivity, and limited access to credit driving farmers to
landlessness and penury, land-related conflicts are inevitable. Unfortunately, Myanmar lacks
effective dispute-resolution mechanisms, although it has customary practice templates that
could be sensitively tweaked to effect satisfactory conclusions. Another issue that merits
attention is the neglect of women in land-related policies and measures. For good land
governance, Myanmar needs to address these issues and establish transparency, greater public
participation, consultation and cooperation with civil society representatives, and an educated
officialdom that is sensitive to the problems and needs of the people.

A Working Group on Land Governance could be established to help set up a national
framework and mechanism for monitoring and reporting on priority land governance
indicators. This would entail engagement with appropriate government agencies, civil society,
and other stakeholders.

A series of advocacy and awareness-raising sessions should be organized to demand better
land governance. This should generate an agenda to address bottlenecks identified, including
land-information management. Reports from such events should serve as a tool for
monitoring implementation of the proposed agenda. The Voluntary Guidelines on
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Governance of Tenure of Land, Fisheries, and Forests (VGGT) is good resource material and
should be disseminated through a set of workshops and seminars.

Without extensive capacity-building programs, GAD, MoAI/SLRD, DRD, and MoECAF
local offices cannot deliver. The government will have to support such local offices and
governments (states/regions, districts, and townships), providing training and capacity
building for efficient and transparent functioning. Land conflicts and the weaknesses of the
judicial system will also have to be addressed through capacity building. Transparent
mechanisms should be created to link the poor to State institutions, particularly those that
mediate disputes and conflicts. Strategies and mechanisms must be developed for preventing
and reducing land disputes through education and dissemination of information.

The government should seriously consider establishing a single land-agency for
administration (including registration) of public forest and non-forest lands. A single agency
should be responsible for determining landholding rights and issuing land certificates/titles as
allowed by the provisions. Specific line agencies must be held responsible for thematic use of
land such as forestry, agriculture, and mining. This would reduce duplication, make land
administration more efficient, and make it easier to monitor and enforce compliance.

Efforts also need to be made to access and use modern technology and mobilize geospatial
information under a structured format to produce detailed land maps for both forest and non-
forest land. The priority for the government and SLRD offices (along with MoECAF and
GAD) should be to ensure that geospatial data in Myanmar is safely organized and stored and
is more accurate, with all geospatial and mapping activities using common reference points.

Transparent land governance is needed for the new paradigm of pro-poor land access to
succeed. It should include specific approaches and modules to reach out to particular
stakeholders like ethnic minorities, families living in conflict zones (and thus affected by land
mines), women, and disadvantaged groups. In pursuing this, universal templates and
frameworks for communication with landholders must not be blindly replicated.

Against a backdrop of institutional deficiencies and a weak enabling environment are
numerous examples of landholders pursuing good and sustainable practices in land
transactions at the local level. These demonstrate that innovative land administration practices
are possible. The government should seek to build on landholders’ desire to comply with rules
and regulations and provide an enabling institutional framework for land administration that
will aggregate dispersed social capital to create concentrated nodes of tenure security and
effective demand for good land governance.

The government can draw on available knowledge and global best practices and good land
governance experiences to gradually improve its regulatory and policy environment. The
drafting of the NLUP and Land Law offers the ideal opportunity to break new ground, with
State and non-State actors concurrently and constructively linking their work to improve land
governance. Such an effort will generate insights of practical relevance for land
administration and management in Myanmar.
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SECTION VI

KEY FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS

n effective, transparent, and accountable land-administration and -management

system is crucial for Myanmar’s overall development agenda. It is essential for

promoting sustainable economic and social development, maintaining social
cohesion, establishing legal certainty on which economic growth is dependent, and promoting
and protecting the socio-economic-cultural rights of the population. The government faces
numerous challenges in its efforts to deliver these critical inputs, particularly for the farming,
ethnic, and upland communities and the poor, who together form a majority of the population.
Land confiscations continue, causing disputes that are often difficult to resolve and could
trigger social instability. It is also difficult to meaningfully move forward without addressing
the historical scars from land confiscations and acquisitions. At stake are not just the overall
economy and infrastructure, but also the country’s social and political stability and the future
well-being of its people.

Despite criticism, evidence suggests that the government is pursuing reforms and willing to
learn from experience (e.g., public consultations on the draft NLUP). With growing local
voices, government apprehensions on land-tenure rights are dwindling. This could be helpful
for longer-term policy reforms. As discussions with several government officials, policy
makers, village leaders, farmers, community members, and civil society during the course of
this review demonstrate, constituencies for change and reforms exist and should be supported.

This review throws up the following key conclusions and recommendations aimed at
strengthening tenure security for farmers, upland communities, and landholders in general,
and for strengthening governance of land and land-based sectors overall. These include steps
to enhance the policy, legal, and regulatory environment to protect and recognize land rights;
field-level measures; policies to support the development of land information systems; and
steps to develop capacity and facilitate changes at the national and local levels.

7.1 ADOPTION OF LAND POLICY AND COMPREHENSIVE LAND LAW

The government must start by elaborating on the principles underlying land and land-based
sector reforms and how it intends to strengthen tenure security. Reforms should be based on
lessons drawn from past misguided policies and should explicitly state the government’s
willingness to invest in institutions to support proposed initiatives. In preparing the new land
policy and law, the following principles and priorities should be considered:

m  New instruments should reduce multiple and overlapping laws, regulations and
guidelines and establish clear and concise administration and management criteria;

m  While it is critical to limit land classifications and tenure regimes, diverse customary
land-tenure arrangements must be respected and incorporated;

m  State-held land should be clearly defined and criteria for its verification and
confirmation provided. The definition should prevent the government from
reinterpreting its jurisdiction;

m Measures to protect and recognize customary land-tenure arrangements must be
proposed; and
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m A custodianship model for land administration developed.

The proposed land law and other policy instruments should aim to promote a regulated and
formal land market, reducing informality in land transactions. Realistic and simple land-
assessment procedures and regulations will encourage landholders to pursue formal
transactions and formalize past informal transactions. Considering the legacy of unresolved
issues in the land sector, the new land policy and law must be straightforward in all aspects.

Recommendation 1: Adoption of a Land Policy (or an elaborated NLUP) is critical.

Recommendation 2: Enactment of a comprehensive land law is the first, most critical step in
reforming the land sector.

The preparation of NLUP and the new land law is an opportunity for the government to
eliminate overlaps and streamline institutional arrangements, enhance social inclusion and
improve governance. To do so, detailed consultations must be held with the public and
findings and suggestions from the ongoing dialogue on the draft NLUP incorporated.

7.2 BUILDING THE CONCEPT OF CUSTODIANSHIP IN LAND ADMINISTRATION

Myanmar lacks an appropriate land custodianship (stewardship) model and fails to
differentiate government administration of public and private lands from its “utilization” of
the same. Good land governance requires a clear definition of “State land,” an agency to
administer and manage land, and line agencies for specific thematic use of land (forestry,
agriculture, and mining). The most recent example of the blurring of public and private lands
under the State land category is the VFV Law of 2012, which allows land to be declared
fallow without due process.

Recommendation 3: A government land agency must be designated as the custodian of all
State land and public administrator of State and private lands. Appropriate checks and
balances are necessary to ensure that this agency or its officers cannot rent-seek by selling or
otherwise providing investors access to land. While preparing the new land law, the
government should take on board the land custodianship model.

In addition, recording and registering all non-forest land (e.g., farm, village, fishing,
residential, and urban land) should be a national priority. The proposed land law should
include clear guidelines to ensure that only one institution (such as SLRD or a new one) has
authority over non-forest land. It should determine land-holding rights and issue land-use
certificates for all non-forest land as per provisions. To this end, policy guideline, direction,
and oversight for MOECAF, GAD, and SLRD will be needed.

7.3 FORESTLAND ADMINISTRATIONZ4

In Myanmar, forests underpin the development of several socio-economic sectors and local
livelihoods. To reduce poverty and improve forest land-tenure arrangements, the government
has pursued programs to improve people’s access to and use of forests and forest produce
through the Community Forestry (CF) program and Community Forestry Instructions (CFI) in

73 Under this model, the State will hold land and resources as a trustee but will allow private users greater rights, rather than
just treating all lands as “State-owned.”
74 Refer to Sectoral report prepared for NAPA for more details on this subject.
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1995. These marked a significant development in decentralization of forest management. The
Forest User Groups (FUGs) are focal points that mobilized and helped households manage
resources collectively and benefit from it. Most of them are supported by CSOs. However,
recent field research by the Food Security Working Group (FSWG) (2011) and others
suggested that several FUGs have become dysfunctional over the years due to a small elite
seizing forest land for cash cropping without community consultations. Since the CFI of 1995
did not elaborate on social inclusion, community participation depended largely on local
leadership. The CFIs must be revised to make them more inclusive and prevent conflict of
interests. MOECAF must not jeopardize local socio-economic conditions, and its alternative
livelihood programs must be realistic and must allow communities to use resources. Mere
eviction of households from forestland will not yield positive results in the long run.

Recommendation 4: The CFI of 1995 should be revised to reform FUG formation,
management, and practices to address issues over participation and equitable access to
resources. Public information campaigns should form part of CFlIs to raise awareness. Those
involved at the village/township levels should be supported in local mediation and re-
formation of FUGs. An inter-stakeholder oversight mechanism must be established to prevent
elite capture of forest land under the CF banner.

The review noted that many communities would like to improve the composition of the
species they grow in the CF area. However, they lack resources to plant seedlings and need
government support in terms of resources and technical advice. In terms of livelihoods, this
area deserves particular attention.

Forest-dependent communities in rural areas would also benefit from logging oversight.
Commercially important forests in Myanmar have been managed under the Myanmar
Selection System (MSS) for numerous years. Excessive logging has hampered the tasks under
MSS. The government is being urged to comply with the Forest Law Enforcement,
Governance and Trade (FLEGT) Program and guidelines developed by European Union.
Sustained work on FLEGT measures will be needed to help Myanmar tackle the risk of
possible loss of large tracts of agricultural land producing rubber, coffee, cocoa, and other
crops. To cope with this situation, the National Forestry Master Plan (NFMP) and Dry Zone
Greening Comprehensive Plan (DZGCP) have been formulated to ensure supply of tangible
and intangible benefits from the forests for present and future generations.

Recommendation 5: The government must prepare and issue thoroughly revised regulations
and guidelines on forestland management. The new regulations and guidelines should cover
the following as a priority:

*  Protecting and recognizing existing occupancy rights of upland communities and
forest dwellers. This should link up with efforts to formally protect and recognize
customary tenure and communally held land areas through territorial mapping of
current land use and legal processes to provide statutory protection for such use.”’

75 Preparation of a complete set of geospatial information on forest land by using both contemporary and historical
geospatial information (e.g., satellite imagery, aerial photography, and maps). A further step will be to strengthen
government’s capabilities to undertake real-time monitoring so that it could respond to deforestation or illegal activities
on forest land. This would also help to link human resources, technology, and security measures to monitor progress as
part of FLEGT preparation too. Forest land data must be integrated into government (OneMap) databases and made
available to the public for reference.
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Revising CFI to allow communities to benefit commercially from CF activities and
FLEGT provisions (the 1995 CFI only allowed for minimal use of CFs; this must be
revised to meet current requirements).

»  Systematically converting former forestland that is occupied or being farmed. At the
same time, reserve forests that might have been allocated as concessions, but have not
been developed or logged, must be reclaimed.

7.4 MECHANISMS FOR RESOLVING LAND CONFISCATIONS

Confiscated land has rarely been returned to original owners and the recommendations of the
Parliament’s Land Investigation Committee are yet to be implemented. Such issues must be
addressed in a transparent and socially acceptable fashion. The government should
demonstrate political will by adopting a robust land-restitution policy that can be an effective
remedy through CCNLRM.

Recommendation 6: The restitution of land to original owners remains the primary way to
heal. The process is not without serious hurdles and socio-political challenges.

Restitution of land should properly address the break in the long-term land tenure of people.
This restitution policy should prohibit forced evictions, consistent with international human
rights standards and good practices in the region (e.g., the Philippines, Thailand, where
involuntary evictions are prohibited).” An independent administrative body should be
established for this purpose and civil society involved in this work.

7.5 A DEFINITION FOR (AND STANDARDS AND PROCEDURES FOR DEFINING) “STATE-
HELD LAND” IS A MUST

This review concludes that in the absence of a clear definition and standards for “State-held
land,” (state land) issues surrounding tenure security for farmland will remain murky and will
be perceived as exploitative. In such circumstances, farmers will be unwilling to invest their
time and resources in better cultivation practices.

This is a result of the adherence to the legal notion of the State (or Union) being “the owner of
all land in Myanmar.” The government also enforces the “eminent domain” concept to take
over privately held property for “public purposes” without adequately compensating the
owner or community. Such unbridled power translates into significant State influence in
defining, allocating, and enforcing claims to resource entitlements. Disproportionate
distribution of political power, derived largely from vast land tenure and resource access,
upsets the balance between future access and entitlements to land and natural resources. Land-
derived power directly influences future national laws and their enforcement, economic
development plans, international trade, and investment. For example, the uneven distribution
of power has limited Indonesian land use and economic planning such that neither the
complexity nor the breadth of national and private land interests have been addressed.

The government is moving forward on the recommendations of Parliament Commissions and
the draft of the land law. The time is right for developing a clear definition for ‘“State-held

10 UN Committee on Economic, Social and Cultural Rights, General Comment No. 7, Forced evictions, and the right to
adequate housing (1997): UN Doc. HRI/GEN/I/Rev.6; Basic Principles and Guidelines on Development-based Evictions
and Displacements 2007, A/HRC/4/18.
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land.” This will help determine tenure security for farming communities and prevent disputes
over land acquisition. It would require reconsideration of the notion that “the State is the
ultimate owner of all lands” in favor of “all land in Myanmar belongs to the people of
Myanmar.” The Constitutional notion of community land and resources would have to be
incorporated. This will recognize shifting cultivation and the land rights of upland
communities. The proposed land law and policies will also have to clarify that the
government has no arbitrary powers over use of State land. Laws and policies should clearly
acknowledge that such land is intended for long-term use and cannot be changed from public
use without due legal process. Protection of public land from encroachment must be effective.

In sum, the government must define its jurisdiction with regard to “authority over land” to
best enable the Constitution and statutes. However, it must not expand its jurisdiction to cover
land claims and rights commonly allowed under customary arrangements. This balance is
difficult to strike. The best definition of jurisdiction would be one that is readily apparent to
landholders and farming communities. The definition should also be comprehensive enough
to prevent reinterpretation of government jurisdiction.

Recommendation 7: The draft Land Law (and other policy statements) should clearly define
State-held land and provide criteria for its verification and confirmation. Thereafter, the
government should also undertake a program to survey, map, and record all State-held land.
This database must be reliable, consistent, and available for public purposes. The government
could consider a “No involuntary takeover of farmland ’policy.

Government land ownership should be for a specific purpose directly related to government
functions. This specified purpose should be made known to the public and should not
negatively affect individual rights or claims. In defining ‘“State-held land,” the policy should
also prevent individual government institutions from holding the right to transfer, lease, or
mortgage land to another person or entity for the long term. This will prevent informal
payments and malpractices.

The government should establish and maintain an open register of all of its property, which
should be consistent in form and content with information in the title registers of privately-
held land held by land-administration authorities. The register should record the condition of
land under lease to the private sector. Such national and state/regional registers should be
funded by the government under its land-use policy. They should be periodically audited and
available, to some extent, for public scrutiny. These registers should be part of the proposed
NSDI Framework.

7.6 LAND ACQUISITION FOR PUBLIC PURPOSES

Persisting socio-economic conflicts (e.g., Kayin or Shan State) might necessitate the
establishment of a transparent and fair compensation and dispute-resolution mechanism. A
reconciliation of differences might be needed if and when all armed group territories are
merged under the administration of the central government; a similar situation could arise
with respect to protecting and recognizing tenure claims of landholders in areas where
landmines exist.

As the government will retain an economic and political upper hand over small and marginal
landholders, especially those holding customary rights or without formal land
records/certificates, transparent and fair procedures and guidelines are needed for land
acquisition for “public purposes” as part of the Land Law.
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Recommendation 8: Further, the government should develop implementation guidelines and
mechanisms and standard market value reference points, to ensure investors provide a just
and reasonable compensation package to existing landholders. These details should be made
available to the public for reference and use.

An independent administrative body should be established for this purpose and it must engage
with civil society in its work. The government must be seen as taking measures to heal past

scars and anxieties.

In addressing historical scars over past land confiscations and forced acquisitions, the
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maps for forest and non-forest land.

1.7 BETTER URBAN LAND MANAGEMENT, REGULATING LAND TRANSACTIONS AND

PREVENTING SPECULATIVE LAND MARKETS

With rapid urbanization taking place, urban and rural land uses in Myanmar are no longer
mutually exclusive, but rather exist on a continuum of community types that are increasingly
interconnected. For example, the Agricultural Census of 2010 and several other field studies
of these farm hous