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NOTES ON BUDDHIST LAW.

VI.—INHERITANCE AND PARTITION.

By John Jardinb, Esq., Bo. C. S., Judicial Commissioner of British Burma.

PREFACE.

The notes by Dr. Forchhammer, who drew my attention to

the Mohaviccheda.nl Dhammathat and has been good enough
to edit it, state sufficient reasons for my printing for the Courts

of British Burma this the most recent of the known Dhamma-
thats. It is written in Pali gathas with a Burmese transla-

tion ; and the reader can compare the rules of inheritance here

laid down with those found in Dr. Richardson's Menu Kyay
and in the Wonnana as translated in V Notes on Buddhist
law. The translation was made under my supervision by my
interpreter, Moung Theka Phyoo, and the division into para-

graphs by Dr. Forchhammer in consideration of the Pali

gathas. I believe that many officers in the Burma Commission
will be surprised to find a Dhammathat compiled so recently

as 1832 A. D.

Rangoon:
|

JOHN JARDINE,

The 20th March 1883. Judicial' Commissioner.



Translation by Moting Theka Phyoo of the Law of Inheritance
according to the Mohavicchedani Dhammathat from a Burmese
manuscript. Edited by Dr. E. Forchhammer, Professor of Pali.

Note.—The Mohavicchedani or " Dispeller of ignorance " was written in the
year 1193 (A. D. 1832), during the reign of Pagyeedau, by Bajabala Kyawdin

;

it is probably the most recent of Burmese Dhammathats and of sufficient impor-
tance to claim the notice of the student of Burmese law as it stood immediately
after the British occupation of Arakan and Tenasserim. It differs in one important
point from all other Burmese law;-books : Manu, the Bishi, has entirely disappear-

ed. Bajabala Kyawdin, aware probably of- the incongruity of placing Manu
in the Buddhist pantheon, as had been done by the jurists of the Alompraio
period, and not finding any reference to Manu in the Buddhist scriptures that

could support Manu in the dignity of a lawgiver to a Buddhist community, broke
with the past traditional history of the law-books of his country ; he says in the

introduction that, obedient to the request of his king, he proceeds to unfold the

law as it was preached by the all wise Buddha in his great compassion fcr the ignor-

ance of men and recorded originally in the Magadha language, the first of all

languages, the mother of all other tongues (mulabhasa).

He converts. the " Manu" into Buddha's " dispeller of ignorance " by the simple
way of omitting all mention of Manu and Mahasamata and by allowing Buddha
to decide and legislate in their stead.

The text of the Mohavicchedani is the somewhat re-arranged but otherwise

identical law-material of the Manu Dhammathats. On the historical and literary

impropriety of converting the dicta of Manu into those of Buddha it is not necessary

to expatiate.

E. FOECHHAMMEB.

1. If the father die first, and if the son take the place of the father,

(he, the son) shall have the elephants, horses, and wearing apparel

and ornaments used by the father, and also the ancestral paddy land

and da and sword, and so forth.

2. As regards the estate other than the said property, the son

shall have one share only and the mother three shares. In case of

male slaves also division shall be made in the same proportion, that

is to say, one share shall go to the son and three shares to the mother.

Furthermore, the female slaves and such wearing apparel and
ornaments, &c, as were given by the father to the mother shall be

exclusively kept by the mother. The son shall have no right to this.

Even if there be ten sons, the division shall be in accordance with the

rules here given.

3. As regards division of property to be made between the daughter

and mother, the daughter shall have such wearing apparel and orna-

ments and so forth as were previously given to the son and daughter

by both parents during the lifetime of the father, and such quantity

of paddy, corn, and gram as would be considered reasonable, and one

male slave of her (daughter's) choice and a pair qf bullocks (or

buffaloes).

As regards the estate other than the Baid property, the mother

only shall get it. Thus it should be known,

4. As regards division to be made between the father and son in

case of death of the mother, the son shall have such wearing apparel
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and ornaments as were given by both parents, two pairs of bullocks

and two pairs of buffaloes, three young kala goats, stout and able to

fiaht twenty she-goats, and one milch-cow ; all these properties shall

eo to the share of the son. The father only shall get the rest of the

estate. Though there may be ten sons, yet division shall be made in

the same manner.

5. The division to be made between the father and the daughter

is thus: Such wearing apparel and ornaments as were given by

both parents, such wearing apparel and ornaments as were used by

the mother, two pairs of bullocks and two pairs of buffaloes, ten cows,

twenty she-goats, one female slave,—all these properties the daughter

shall receive. The father alone shall have the residue. In this

manner the division should be made.

6. The division to be made between the sons and daughters after

the death of the mother and father is thus :—The eldest son (tha-

gyee, cdos^s) and eldest daughter (thamigyee) shall receive two

shares, the younger son (thalat, odoscooS) and younger daughter one

and-a-half share, and the youngest son (thagnai, odosco5) and young-

est daughter one share only. The eldest son and eldest daughter

shall receive bullocks and buffaloes in addition.

This is applicable to the sons and daughters only who live and eat

together with the mother and father and who have not yet been

married, and not to the sons and daughters who have already been

married and who live separately (from the parents).

7. Although the daughter may be the eldest, still she does not

reach the awratha (Qqoo) ; she will get just as much as her brother

younger than herself ; but if there are daughters only, they will get

shares according as their age is older and younger.

8. An instance other than the above is as follows :—After the eldest

brother (ikkogyee) has just chosen (a thing) then the residue shall be

made into twenty shares and the eldest brother shall again take a share.

The remaining nineteen shares shall be in like manner made into

twenty shares and the brother who is younger and next in age to the

eldest brother shall choose and take a share. In this way it shall con-

tinue to be divided until it comes to the brother who is the youngest

of the lot, and this being done the remaining property shall be equally

chosen and taken up.

9. If a son or daughter do not listen to the words of his or her

mother and father, or if he or she behave himself or herself in such

a manner as to cause a fine or penalty to be paid, or if he (the son) be

a hermaphrodite (S^soccp), or if the eldest son or eldest daughter do

not perform the business of their mother and father, the share of

such son or daughter in the inheritance shall be forfeited or made
less.

10. If a son or daughter, although the youngest, perform the busi-

ness of the mother and father in greater degree, such son or daughter

shall receive greater share in the estate. Be it known so.

11. If (the mother and father) through living together with their

elder son or elder daughter are not prosperous, but if they (the mother

and father) are prosperous through living together with their younger
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son or daughter, the younger son or daughter only shall get the estate

of the mother and father.

12. If the elder sons, after getting- such shares in the inheritance

as they deserve, live separately, hut if the younger son live together

with the mother and father, this younger son shall get the house (and
its belongings).

13. The mother and father should not demand (back) what has
been given as khamai (oo^s)—(present given to a sickman to avert

evil or facilitate recovery). In the same way what has been given

as khamai by the relatives shall not be demanded (back), but some-
thing may be given in return.

14. If the eldest brother take a greater share in the inheritance

than (the total amount of the inheritance claimed by) the younger
brothers, he shall not even get his own share, and also deserves
criminal punishment.

15. If the wearing apparel and ornaments used by the father and
mother be in the hands of the thagnai (cooscoS), younger son or

daughter by passing or after it has passed from hand to hand among
the sons or daughters, that younger son or younger daughter only who
has the thing in his or her hands shall get it. Other daughters
shall not get it.

16. Property given at the time of marriage, property given by
mother and father or relatives, and property obtained by one's own
skill, these are separate property and should not be divided.

17. A person should keep what has already come to his or her
hands although it was not, or might not have been, given him or her;
but if the property has hot come into one's hands, he or she should not
get it although it was given him or her. Be it known so.

18. If a person who should feed fails to do so, and if in consequence
of his failure a stranger looks after and feeds the person, and if the
person so looked after and fed die in the hands of this stranger, he
(the stranger) who looked after and fed the person shall get his

(the deceased)
; property.

19. Previous to the division of the inheritance of the mother and
father, property for religious purposes, for liquidation of debts, for

performance of marriage of such sons or daughters who were not yet

married, should be kept (aside).

20. If a person who should inherit is absent in a foreign and
distant place, his share should also be kept. It must not be said

that he is not present.

21. If the eldest brother die before he gets a share in the inherit-

ance of his mother and father, this eldest brother's son shall get

a share equal to that of the youngest brother. If the eldest brother has

no son (child), his wife shall get such a share as may be considered

reasonable.

22. If a woman or a ^au die, the one living only is entitled to get

the property which has already been given and delivered. The father

and mother of the deceased person are not entitled to the property.

23. If either a man or a woman who became husoand and wife of

their own accord and without the marriage being effected by the
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mother and father die, the mother and father are entitled to get their

property which was taken away by them, but they (the mother and

father) are not entitled to get what has been acquired,by the labour

of the persons who became husband and wife of their own accord or

their cooScoc^gosggo (property acquired after their marriage).

24. If, between the man and woman who live separately, the man
do not live but die, and if the woman live together with the father and

mother and die, the father and mother of the woman only should get

all property.

The father and mother of the man are not entitled. In the case of

death of the woman also the same .ale as abovementioned will govern.

25. If, in order to avoid anxiety, the property be given to a son and

if the son die, the daughter-in-law only shall not get the property.

The property should be equally divided between her and her ewocgo

(youkkhama) father or mother-in-law. The case of property given

to the daughter should be decided in the above manner.

26. If the husband die without issue, the wife is entitled to the

inheritance.

But as regards paddy land and landed property which have de-

scended from the man's ancestors, the younger brother and the sons

of the deceased shall enjoy the landed ancestral property.

If the wife die also, the same rule applies.

27. If after eloping with a man, and if after a son or sons are born
the man dies, such sons only as were born to a woman and one's

male slave, couple who were given in marriage with the consent of the

father and mother, are called awratha Qsjod).

28. If a woman be one who is free (not a slave), and if the man be
another's slave, and if the man die, the woman only shall get the

wearing apparel and ornaments used by the woman.
The remaining property shall be equally divided between the woman

and the man's master. But if the man be one who is free and the
woman be another's slave, the same rule applies.

29. There are three kinds of sons, viz., awratha (gq:x>), son of

the great wife, hettima (eco§o), son of a pyoung (330(^38), concu-

bine, khettaja (csgga), son of a female slave. Of these three sons,

the- awratha, the son of the great wife, should get four shares, the

hettima, or son of the concubine, one share, and the khettaja, or son
of the female slave, one share and a half.

30. If the man die and if the woman marry a slave, and if the

woman, die, the son who is born to the woman and the slave should
get (a share) equal to that of the son or sons by a former marriage.

Be it known thus.

31. If the wife die and (the husband) take possession of a female
slave, and if a son or sons are born to them, the son or sons shall get

only such property as may be given him or them from feelings of pity.

If no property be given from such feelings of pity, he or they shall not
get. Be it known thus.

32. If a woman is bought and made a wife and if the man die,

the woman should get her liberty. In the same manner, a man who
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was bought and made a husband should get his liberty on the death
of the wife.

33. If a man who has two wives die, his superior wife should get
three shares and his inferior wife two shares. But if the superior
wife has no children or grandchildren, and if the inferior wife has
children and grandchildren, division shall be made in equal shares.
As regards the sons and daughters also, division shall be made in

the same manner in accordance with superiority and inferiority.

34. When a man who has five wives dies, the wife who was of the
Khattiya class

( i.e., a Kshatriya) and the wife who was the daughter
of a general (sit-thoogyee) shall get five shares. The wife of the poona

(S!8B0S)' Brahmin, class shall get four shares, the wife of thahtai
(ojogs), rich, class three shares,.and the wife of thoosinyai (oosoSski)

poor, class two shares. Thus a wise man shall make division, having
regard to the class (myo).

35. When the mother dies and when the father, after marrying
another woman and living with her, dies, such letthetpwa
(cooSoooSyos) property as might have been acquired subsequently

(since the second marriage) shall be made into eight shares, and the
meedwai (Sscgg), stepmother, shall get five shares, the ouktha

(cotooSooos), son by the second marriage, two shares, and the

ahtettha (330008:008), son by the former marriage, one share only.

But as regards the ahtetooksa (sscooSggo), property acquired

before the second marriage, provided it is in existence, the ahtet-

tha son by the former or first marriage shall get three shares and
the step-mother one Bhare. But if the property shall have been
entirely spent (or consumed), the ahtettha son by the former or first

marriage shall have no right to say (or claim) in any way. But if

both the father and step-mother die, the son by the former marri-

age only shall get the ahtetooksa (aaoooSggo), property acquired

before the second marriage or during the continuance of the former
or first marriage. The oukooksa (eraooSggo), property acquired

since the second marriage, shall be made into lour shares, and one
share shall be kept . aside for charitable purposes, and the ouktha
(gotocSodos), son by the second marriage, shall get two shares, and

the ahtettha (oscprSooii), son by the former marriage, one share.

The property of the mayagyee (aoDosgs), great wife, and that of

the mayahgnai (oodoscoE), lesser wife, shall not be mixed up. Follow-

ing the above rule, if the father die and if the mother after marry-

ing another man die also, division shall be made.
36. In the case of uterine brothers or sisters, even if a child be

a serpent it shall get a share in the inheritance.

But in the absence of such uterine brother or sister, bahdwai

(coocgg), father's younger brother, bahgyee (cofc^s), father's elder

brother, ooyee ('§s£js)> uncle, and so forth, shall enjoy (or get) the

inheritance. In the absence of such kindred the inheritance shall

become the property of the Government.
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Remarks.—The Mohavicchedani finished with the following gSttha :—
Eajabalakyawdin iti, laddhabandhena dhinnata
Mohavicchedani nama, dhammasattham samakatam.

" Eajabalakyawdin, who obtained this honorary title by virtue of hia
learning, completed the Dhammathat called Mohavicchedani " in the
year (ocooaloofgcpS;) Vilnppakam {i.e., B. E. 1193, A. D. 1832) in

the month of February. The manuscript counts 41 leaves, 10 lines
to the page.

Eajabalakyawdin arranged both the Pali text and theBurmese version

;

but the latter is not a verbatim rendering of the Pali but rather a com-
mentary, setting forth the meaning as understood by the author and
his time. The Pali differs in the wording considerably from the cor-

responding passages in the Manu Wonnana, the Manu Sara, and
Wagaru.
Mohavicch. (1).—Mate pitari putto tu, labheyya pltu tbaniyo,

Hatthiassakalankare, khetti khaggadike pi ca.

Manu Sara.— Tatta kho pitari mate, matu puttehi vuccate,

Ce pitubharam avaho, sapituna sidharitam.

So va pituparibhogam, hatti assan ca purisa,

Vattadi khettakan c' eva, vatthum labhetha pa-
thamawi.

Manu Wonnana.—Paecha pitari cavite, pltu ce bharam avaho,
Sapituna sidharitam, paribhogan ca kuncaram.
Assam vattadi khettakawi, vatthum labheyya pat-

thamara,
Mekhalam kundaladikam, hatthalankaravaha-
n&m.

Wagaru.—Ye pita mate, orasaputto pitu paribhogam dase hatthi-
assagomabimse labhate,

The metrical forms of the Pali text of the three first Dhammathats
originated with their respective authors or revisers and are based in
their substance on older sources which the Burmese authors got up
into their present shape ; they will not, I think, admit of a direct

textual comparison with any Hindu original.

(1) PituthanT, the father's place taken by the son ; khetti, ances-
tral paddy land.

(2) Bhago, share. The Pali text says dasa dasi, male and female
slaves given by the father to the mother, pitara matudinnakam,
belong to the mother only and not to the son, mata yeva no puttako.

(3) Vibhago, division of property ; alankaradikam (property)

beginning with ornaments, etc. The English translation from the
Burmese, and " such quantity of paddy,_ corn, and grain as would be
considered reasonable," is given in Pali by a,uurupadhannamasake.
Dhanna?w comprizes seven kinds of grain : sali, vihi, yavo, godhumo,
kangu, varako, kudruso.

Dhitu matuvibhago, division (of property) between daughter and
mother.

(4) Pitu puttavibhago, division (of property) between father and
son. The property which goes to the son is thus given in the Pali ;

—

Pitu pufctavibhage tu, mata pftuhi dinnakam.
Dve gomahiwsayuganii tayo yuddha-elake.

Ylsajiyo ca dhenvekaw, idam labheyya puttako.
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(5) Pitudhltuvibhago, division (of property) between father and
daughter.

(6) Jetthiko, the eldest son ; majjhimo, the " middle" or younger

son ; kanittho, the youngest son. In Pali the respective terms mean
both sons and daughters.

The eldest son and eldest daughter shall receive bullocks and buffa-

loes in addition is given in Pali thus :
" Gvadikam adhikam jettho."

(Sons and daughters) who have not yet been married before

:

avivahitapubbe ; who have already been married before and live sepa-

rately : sandhayane 'tare.

(7) N'oraso jetthadhitapi, kanitthena samam labhe.

Sace pana dhita va, jettha jetthanunipakam.

(9) Janikaro, causing loss ; ua pumpako, wanting virility, not

(being) a male ; ahapayye, should be forfeited ; this a much stronger

term than the Burmese rendering (gSco^jo) and the English transla-

tion " make less."

(10) Dayajjam, inheritance ; so 'dhikam yeva dayajjam khadayye :

he should obtain (lit. eat) a greater portion of the inheritance
;
putto

is here used to signify " child," whether male or female.

(12) Sagharam, the house (and its belongings?), or the house
remains with the younger son, kanittho tu sagharam. yeva so labhe.

(13) Anopaddavadinno, what is given against distress or to facili-

tate recovery. This is a Pali term, which but approximately gives

the meaning of the Burmese superstitious custom of sopSgeosoD^.
This expression is not a translation of ano (ava) paddavadinno, but the
latter term appears to have been quite recently selected from the Pali

vocabulary to secure a classical though inadequate equivalent for the
Burmese khamai.

(14) Criminal punishment, rajadanda.

(16) Vivahe dinnakam bhandam, property given at the time of

marriage ; sakapannaya laddham (bhanda?w) patekkam na bhijjayam,
(property) obtained by one's own skill (or wisdom) is separate (patek-

kam) and should not be divided.

This gatha is an instance, as far as the meaning is concerned, of the

close relationship with Hindu enactments. Vyasa says :
" That which

is acquired by learning or by valour or received as sandayika (a nuptial

gift from affectionate kindred) belongs at the time of partition to

him (who acquired it) and shall not be claimed by coheirs "; yet the

wording of the Pali gatha and the technical terms employed make it

more than doubtful that it was ever translated from or construed

upon the Sanscrit text of Vyasa.

Virahe dinnakam bhandam, matamittehi dinnakam.

Sakapannaya laddhan ca, patekkam va na bhijjayam.

18. Aposaposayutto, one whose duties it is to feed and take care

(of a person) but does not do it.

19. Thapeyyum avibhage va, danatthaya inaya ca.

Avivahitaputtanam, vivahakaranaya ca.

Danatthaya inaya ca, for religious purpose and (liquidation of) debts
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20. Dayajjakhadanaraho, a person entitled to inheritance ; tab-

bhago, his (or such a) portion
; gabbheyya occurs repeatedly for gac-

cheyya.

22. Hatthagatam dhanam, property taken possession of (lit. which
has come to hand).

23. Avivahena yujjantesu, living together without tho marriage
act havingbeen performed; sasantako, property belonging to the family
(which parents can reclaim) ; tehi katabhandakam, property acquired
by themselves.

24. Nanavasitthiposesu (among) man and woman who live sepa-
rately.

25. Niyyaditam dhanam, property restored or made over ; vadhu,
a daughter-in-law; sassura, father and mother-in-law; vibhajati, to

divide (property).

26. Pume mate aputte tn, khadeyy' itthi'nuyagatam.

Khettan tu tam kanittho va, tattha mataya itthiya.

Anuyagatawi (dhanam), (property) descended or inherited from ances-

tors. The Pali text says that only the younger brother shall succeed
to such property.

27. Purisena palayitva, putte jate pume mate.
Sadasena vivahetva jato putto va oraso.

" If (a woman) runs away with a man and the man dies after sons
" have been born, that son only is the awratha which has (subsequently)
" been procreated upon her by a slave appointed in marriage to her."

(28) Itthimutta, a free woman ;
pumadaso, a male slave, the male

being a slave.

(29) Oraso hetthimo c'eva, khettajo trsu oraso,

Chattaro hetthimo ekam, khettajo addhakawi labhe.

(30) Dasajjo, slave born
;
pubbaputto, the son of a former mar-

riage.

(31) The Pali text says (property maybe) given or not given, din-

nam adinnam.

(32) Itthim vikinitva ce jayam kare, having bought a woman and
if he appoints her as a wife.

(33) Dve jayikapumo, a man having two wives ; uttama, the supe-

rior (wife), hinakajaya, the inferior wife (also hinajaja) ; aputtaka,

having no children; saputtaka, having children ; hinuttamanurupa-
kam, in accordance with superiority or inferiority (of wifes and their

issue).

(34) Pancajayapume natthe, labheyya pancakhattiya,

Senapati ca jaya ca, cattaro vippajatika

;

Setthikula tayo bhage, suddhajatika dve bhage,

Iti jativasen' eva, vibhajjayya vicakkhano.

Vippajatika, a Brahmanic wife ; suddhajatika, translated in the Bur-
mese " a woman of poor people, descended from low parentage "; sud-
dhajatika means " a pure born woman." No doubt we have here the
original 'sudra' before us, which neither in its Sanscrit or Pali form
(sudda) was understood by the author, who substituted suddha for it

as conveying at least some meaning.

(35) Sawiyujjitva, living in conjugal bond; pacchimabhandam,
property acquired subsequently (after the second marriage) ; cujama-
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ta, step-mother ; navaputtako, son of the second marriage ; pubba-
putto, son of a former marriage ;

pubbadhanam (j»ooo8ggo), property

acquired before (the second marriage), also pubbakam. dhanam ; for

rbhago, portion, kotthaso is occasionally used ; mahacalakajaya, supe-

ior and inferior wives (ucodJc^sooososqco).

(36) Sakucchiko tu sabbo pi, dayajjam eva khadayye.
Nataka tamhi natthe tii, tesu natthesu rajikawj.

Sakucchiko, uterine brother or sister

:

Sattadasamo dayajjatto nitthito.




