
Preamble.

C o mmence- 
ment and 
operation.

In te rp re ta­
tion.

THE ARBITRATION (PROTOCOL AND CONVENTION) ACT.
[India Act VI, 1937.] (19th January, 1939.)

W h e r e a s  India1 was a State signatory to  the P rotoco l on A rb itration 
C lauses set forth  in the F irs t Schedule, and to the Convention on the execution of 
Fore ign  A rb it ra l Aw ards set forth  in the Second Schedule, subject in each case 
to a reservation o f the righ t to l im it  its ob ligations in respect thereof to contracts 
w h ich  are considered as com m ercia l under the law in force in B rit ish  India ;

A n d  w h e r e a s  it is expedient, fo r the purpose o f giving effect to the said  
Pro toco l and o f enabling the said Convention to become operative in 
[the U n ion  o f Burma] 2 to make certa in further provis ions respecting the law 
of arb itra tion;

It is hereby enacted as fo llow s :—

1. The provisions o f th is A c t shall have effect on ly  from  such date3 as 
the President o f the U n ion  may, by notification, appo in t in this behalf, and the 
President of the U n ion  may appoint different dates fo r the com ing into effect 
of d ifferent provisions of th is A c t.

2 . In th is A c t “ foreign award”  means an award on differences relating 
to matters considered as com m ercia l under the law in force in [the Un ion of 
Burm a]2 made after the 28th day o f Ju ly , 1924,—

(a) in pursuance o f an agreement fo r arb itra tion to which the
Protoco l set forth  in the F irs t Schedule applies, and

(b) between persons of whom one is subject to the ju risd iction of
some one o f such Powers as the President of the Un ion, being 
satisfied that recip roca l provis ions have been made, may, by 
no tif ica t ion4 in the Gazette, declare to be parties to the 
Convention set forth in the Second Schedule, and of whom 
the other is subject to the ju risd ic t ion  of some other of the 
Powers aforesaid, and

(c) in  one of such territories as the President o f the Un ion, being
satisfied that rec ip roca l provis ions have been made, may, by 
like notification, declare to be territories to which the said 
Convention applies,

and fo r the purposes of th is A c t  an award shall not be deemed to be final if 
any proceedings for the purpose of contesting the va lid ity  of the award are 
pending in  the country in wh ich it was made.

1 Burm a, be ing at the tim e a part of Ind ia , is party to th is pre-separation Protocol.
2 Substituted by the U n ion  of Burm a (Adaptation of L aw s )  O rder, 1948.
J Sections 2 and 4 to 10 have b een declared to be in force from  the 19th January, 1939; see  

         Bu rm a  Gazet t e ,  1938, P a r t 1. p ag e  1089 .
1 F o r such a notification, see B u r m a  Gazet t e , 1938, Part I, page 1089.
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3 . Notw ithstanding anything contained in  the A rb itra t io n  A c t  or in the 

Code o f C iv il Procedure, i f  any party  to a subm ission made in  pursuance o f an 
agreement to which the Protoco l set forth in the F ir s t  Schedule app lies and 
which relates to matters considered as com m ercia l under the law  in  force in [the 
Un ion  o f Burm a],1 or any person c la im ing  through or under h im , commences any 
legal proceedings in  any C ou rt against any other party to the subm ission 
or any person cla im ing  through or under h im  in  respect o f any matter agreed 
to be referred, any party to such legal proceedings may, at any time after 
appearance and before filing  a w ritten statement o r taking any other steps in 
the proceedings, app ly to the Cou rt to stay the proceedings; and the Court, 
unless satisfied that the agreement or arb itra tion  has become inoperative or 
cannot proceed, or that there is not in  fact any dispute between the 
parties w ith regard to the matter agreed to b e referred, sha ll make an order 
staying the proceedings.

4 . ( 1) A  foreign award shall, subject to the provisions o f this A ct, be 
enforceable in  [the Un ion o f Bu rm a]1 as i f  it were an award made on a matter 
referred to arb itra tion in [the Un ion  o f Burm a]. 1

(2) A n y  foreign award w h ich  would be enforceable under th is A c t  shall 
be treated as b ind ing for a ll purposes on the persons as between whom it  was 
made, and may accordingly be re lied on by any o f those persons by way of 
defence, set off or otherwise in  any lega l proceedings in  [the U n ion  o f Burm a],1 
and any references in this A c t  to enforcing a foreign award sha ll be construed 
as inc lud ing  references to re lying on an award.

5 . ( 1) A n y  person interested in a foreign award may app ly to any 
Cou rt having ju risd ic tion  over the subject-matter o f the award that the award 
be filed in Court.

(2) The application sha ll be in w riting  and sha ll be numbered and 
registered as a suit between the app lican t as p la in t iff and the other parties as 
defendants.

(3) The Court shall d irect notice to be given to the parties to the 
arb itra tion, other than the app licant, requ iring  them to show cause, w ith in  a time 
specified, why the award should not be filed.

6. ( 1) Where the Cou rt is satisfied that the fore ign award is enforceable 
under th is A c t, the Cou rt sha ll order the award to be filed and sha ll proceed 
to pronounce judgment according to  the award.

(2) Upon  the judgment so pronounced a decree sha ll fo llow , and no 
appeal shall lie  from  such decree except in  so fa r as the decree is in excess of 
or not in  accordance w ith the award.

7. ( 1)  In  order that a foreign award may be enforceable under this A c t 
i t  must have—

(a) been made in pursuance o f an agreement for arb itra tion which 
was valid under the law  by which it was governed,
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to be
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Effect of
fore ign
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1 Substituted by the Un ion  of B u rm a (Adaptation of Law s) O rder, 1948.



368 Arbitration (Protocol and Convention)-

Evidence.

(b) been made by the tribuna l provided for in the agreement or
constituted in manner agreed upon by the parties, 

(c) been made in conform ity w ith the law governing the arbitration
procedure, 

(d) become final in  the country in which it was made, 
(e) been in respect of a matter which may law fu lly  be referred to

arb itra tion  under the law of [the Un ion  of Burma],1

and the enforcement thereof must not be contrary to the public po licy  or the 
law  o f [the U n ion  o f Bu rm a].1

(2) A  foreign award shall not be enforceable under this A c t  if  the Cou rt 
dealing w ith  the case is satisfied that—

(a) the award has been annulled in  the country in which it was made, or 
(b) the party against whom it is sought to enforce the award was not

given notice of the arb itra tion proceedings in sufficient time to 
enable him to present his case, or was under some legal 
incapacity and was not properly represented, or

(c) the award does not deal w ith a ll the questions referred or
contains decisions on matters beyond the scope of the 
agreement for arb itra tion ะ

Prov ided that if  the award does not deal w ith a ll questions referred the 
C ou rt may, if  it th inks fit, either postpone the enforcement of the award or order 
its enforcement subject to the g iv ing of such security by the person seeking to 
enforce it as the Cou rt may th ink fit.

(3 ) If a party seeking to resist the enforcement of a foreign award proves 
that there is any ground other than the non-existence o f the conditions specified 
in clauses (a), (b ) and (c) o f sub-section ( 1), or the existence of the conditions 
specified in clauses (b) and (c) of sub-section (2), entitling him to contest the 
va lid ity  o f the award, the Cou rt may, i f  it  th inks fit, either refuse to enforce 
the award or adjourn the hearing until after the exp iration of such period as 
appears to the C ou rt to be reasonably sufficient to enable that party to take the 
necessary steps to have the award annulled by the competent tribunal.

8 . ( 1) The parly  seeking to enforce a foreign award must produce—  

(a) the o rig inal aw ard or a copy thereof duly authenticated  in m anner
required by the law of the country in which it was made  ;

(b) evidence proving that  the award has become final ; and 
(c) such evidence as may be necessary to prove that the aw ard is a

foreign award and that the conditions mentioned in clauses
(a ), (b ) and (c) of sub-section ( 1) of section 7 are satisfied.

(2) Where any document requiring to be produced under sub-section ( 1) 
is in a foreign language, the party seeking to enforce the award shall produce 
a t ranslation into English certified as correct by a diplomatic or consular 
agent of the country to which that party belongs or certified as correct in such

1 Substituted by the Union of Burm a (Adaptation of Laws) Order, 1948.
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o th e r m an n er as may be sufficient according to the law in force in [the U n ion  
of B u rm a].1

9 . N othing in this A ct shall—
(a) prejudice any rights which any person would have had of enforcing 

in [the U nion of B urm a]1 any award or of availing him self in 
[the U nion of B urm a]1 of any award if this Act had not been 
passed, or

( b) apply to any aw ard made on an arb itra tion  agreem ent governed 
by the law of [the U nion of B urm a].1

10 . The H igh C ourt may m ake rules 2 consistent w ith this Act as to—

(a) the filing of foreign aw ards and all proceedings consequent thereon
or incidental thereto ;

(b ) the evidence which m ust be furnished by a party seeking to
enforce a foreign aw ard under this A ct ; and

(c ) generally , all proceedings in C o urt under th is Act.

THE FIRST SCH EDUL E .

P r o t o c o l  o n  A r b it r a t io n  C l a u s e s .
T he undersigned, being duly authorized, declare that they accept, on 

b eh a lf of the countries which they represent, the following provisions:

1. E ach  of the C ontracting  States recognizes the validity  of an agreem ent 
w hether re la ting  to  existing or fu tu re  differences betw een parties sub jec t 
respectively  to  the ju risd iction  of different C ontracting States by w hich the  
pa rtie s  to  a con trac t agree to subm it to arb itra tio n  all or any differences th a t 
m ay arise  in connection  with such con trac t relating to com m ercial m atters or 
to  any o th e r m a tte r capable of settlem ent by arb itra tion , w hether or no t th e  
a rb itra tio n  is to t ik e  place in a country to whose ju risd iction  none of the 
p arties  is sub ject.

E ach  C ontracting  State reserves the right to lim it the ob ligation  
m entioned  above to con tracts which are considered as com m ercial under its 
n a tio n a l law . Any C ontracting State which avails itself of this right will no tify  
the  Secretary-G eneral of the League of N ations in order tha t the o th e r 
C o n trac tin g  States may be so inform ed.

2. T he a rb itra l procedure, including the constitu tion  of the A rb itra l 
T rib u n a l, shall be governed by the will of the parties and by the law of the 
coun try  in w hose territo ry  the a rb itra tion  takes place.

T he C ontracting  States agree to facilita te  all steps in the procedure 
w hich req u ire  to be taken  in the ir own territo ries, in accordance w ith the 
p rovisions of the ir law governing arb itra l procedure applicable to existing 
d ifferences.

3. E ach  C ontracting  State undertakes to ensure the execution by its 
au th o ritie s  and in accordance with the provisions of its nationa l  laws of 
a rb itra l aw ards m ade in its own territo ry  under the preceding articles.

1 S u b s titu te d  ๖y th e  U nion of B urm a (A daptation  of L aw s) O rder, 1948.
2 F o r such  ru le s , see  B u r m a  Gazette, 1939, P art IV, page 44.

2 4
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4 . The Tr ibuna ls  of  the Contract ing Parties,  on being seized of a di spute 
regarding  a cont rac t  made be tween persons to whom Article 1 applies and 
including an Arbi t ra t ion  Agreement  whether referring to present or future 
differences which is valid in virtue of the said article and capable of being 
car r ied into effect, shall refer the part ies on the appl icat ion of either of them 
to the  decision of  the Arbi t rators.

Such reference shall not  prejudice the competence of the judicial 
t r ibuna ls  in case the agreement  or  the a rb i t ra t ion  cannot  proceed or becomes 
inoperat ive.

5. Th e  present  Protocol ,  which shall remain  open for signature by all 
States,  shall be ratified. The  ratification shall be deposited as soon as 
possible with the Secre ta ry-Genera l of the  League  of Nat ions,  who shall notify 
such despos it  to all the Signatory States.

6 . The  presen t  Protocol  will come into force as soon as two ratifications 
have been deposited.  Thereaf te r  it will take effect, in the case of each 
Cont ract ing State,  one month  af ter  the notification by the Secretary-General 
of the deposit  of its ratification.

7. The  present  Protocol  may be denounced by any Contracting State on 
giving one yea r ’s notice.  Denunciat ion  shall  be effected by a notification 
addressed to the Secretary-General  of the League,  who will immediately 
t ransmi t  copies of such notification to all the other  Signatory States and inform 
them of the date on which it was received. The  denunciat ion shall t ake 
effect one year af te r  the date on which it was notified to the Secretary-General,  
and shall operate  only in respect  of the notifying State.

8. The Cont ract ing States may declare that  their  acceptance of the 
present  Protocol  does not include any or all of the undermentioned terr i tories:  
that  is to say, the ir  colonies,  overseas possessions or  territories, protectorates 
or the terri tories over which they exercise a mandate.

The said States may subsequently adhere separately on behalf of any 
terri tory thus excluded.  The Secretary-General  of  the League of Nations 
shall be in formed as soon as possible of such adhesions.  He shall notify 
such adhesions to all Signatory States. They will take effcct one month a fter  
the’ notification by the Secretary-General  to all Signatory States.

The Cont rac t ing States may also denounce the Protocol separately on 
behalf  of any of  the terri tories referred to above. Article 7 applies to such 
denunciat ion.

THE SECOND SCHEDULE.

Convention on TH E, Execution of ForeiGn A rbitral A wards.

Article 1.— In the ter ri tor ies of  any High Contrac ting  Party to which the 
present  Convent ion applies,  an arbitral  award made  in pursuance of an 
agreement,  whether  relating to existing or future differences (hereinafter called
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“a  su b m iss io n  to  a rb itra tio n ” ) covered  by th e  P ro to c o l on  A rb i tra tio n  C lau ses 
o p en e d  a t  G en ev a  on S ep tem b er 24 th , 1923, sh a ll be recogn ized  as  b in d in g  
a n d  sh a ll be en fo rce d  in acco rdance w ith  the  ru le s  o f  th e  p ro ce d u re  o f  th e  
te r r i to ry  w h ere  th e  aw a rd  is re lied  upo n , p ro v id ed  th a t  th e  sa id  aw ard  has  
b een  m a d e  in  a  te r r i to ry  of one o f the  H igh  C o n tra c tin g  P a r t ie s  to  w hich th e  
p re se n t C o n v e n tio n  a p p lie s  an d  betw een  p e rso n s  w h o  a re  su b jec t to  th e  
ju r isd ic tio n  o f  o n e  o f  th e  H igh  C o n tra c tin g  P a r tie s .

T o  o b ta in  such  reco g n itio n  o r  en fo rce m en t, i t  sh a ll, fu r th e r ,  be 
n ec essa ry :

(а) T h a t  the  aw ard  has been m ade in p u rsu a n c e  o f  a su b m issio n  to
a rb it ra t io n  w hich is valid  u n d e r th e  law  a p p lic a b le  th e re to ;

( b ) T h a t the  su b je c t-m a tte r  o f th e  aw a rd  is c a p a b le  o f  se ttle m en t by
a rb it ra t io n  un d er th e  law  o f  th e  c o u n try  in w h ich  the aw a rd  is 
so u g h t to  be re lied  upon  ;

(c) T h a t  th e  aw ard  has been m ade by the A rb i tra l T rib u n a l p ro v id ed
fo r in th e  subm ission  to  a rb it ra t io n  o r c o n s titu te d  in the m a n n er 
ag reed  up o n  by the p a rtie s  an d  in  c o n fo rm ity  w ith  th e  law  
gov ern in g  the  a rb itra tio n  p ro c e d u re  ;

(d )  T h a t  th e  aw a rd  has becom e final in  th e  c o u n try  in  w hich it has
been  m ad e , in th e  sense th a t  i t  w ill n o t be co n s id ered  as such  if 
it is o p en  to  o p p o s itio n , a p p e a l o r  p o u rv o i en cassa tion  ( in  th e  
c o u n trie s  w here  such  fo rm s  o f  p ro ce d u re  ex is t)  o r  if  i t  is p ro v ed  
th a t  an y  p roceed ings fo r  th e  p u rp o se  o f co n te s tin g  th e  v a lid ity  
o f th e  aw a rd  a re  pend ing  ;

(e) T h a t  th e  rec o g n itio n  or e n fo rc e m e n t o f  th e  aw a rd  is n o t co n tra ry
to  the  p u b lic  po licy  o r to  the  p rin c ip le s  o f  the  law  o f  the c o u n try  
in  w hich  it  is sough t to  be re lie d  u p o n .

A r tic le  2 .— E v en  if th e  co n d itio n s  la id  dow n  in  A rtic le  1 h e re o f a re  
fu lfilled , re c o g n itio n  a n d  en fo rce m en t o f  th e  a w a rd  sh a ll be re fu sed  if th e  
C o u r t is  sa tisfied :

(a) T h a t  th e  aw a rd  has been an n u lle d  in the c o u n try  in  w hich  i t  w as
m a d e  ;

( b ) T h a t th e  p a r ty  ag a in s t w hom  it  is so u g h t to  use the  aw ard  w as n o t
g iven  n o tic e  o f th e  a rb it ra tio n  p ro ce ed in g s  in  sufficient tim e to  
en a b le  h im  to  p resen t h is  ca se ;  o r  th a t ,  b e in g  u n d er a  legal 
in c a p a c ity , he w as not p ro p e rly  re p re se n te d  ;

(c) T h a t  the  aw ard  does not d e a l w ith  the  d iffe ren ces co n tem p la te d  by
o r fa llin g  w ith in  th e  te rm s o f th e  su b m iss io n  to  a rb itra tio n  o r  
th a t  i t  c o n ta in s  dec is ions o n  m a tte rs  b ey o n d  th e  scope o f the  
su b m issio n  to  a rb itra tio n .

If  th e  aw ard  h as  no t covered  all the  q u es tio n s  su b m itte d  to  the a rb it ra l  
t r ib u n a l, th e  c o m p e te n t a u th o rity  o f the  co u n try  w h ere  reco g n itio n  o r 
e n fo rc e m e n t o f  the  aw a rd  is sough t can , if i t  th in k s  fit, p o s tp o n e  such
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recogni tion or enforcement or g rant  it subject  to such guarantee as tha t  
au thor i ty  may decidc.

Article 3 . If the party against  whom the award  has been made proves 
that,  under the law governing the arbi t rat ion procedure,  there is a ground, other  
than the  grounds referred to in Article 1 (a) and (c), and Article 2 (b) and (c), 
enti t l ing h im to contest the validity of the award in a Cour t  of Law, the Court  
may, if it thinks fit, ei ther refuse recogni tion or enforcement of the award or 
ad journ  the considerat ion thereof,  giving such par ty a reasonable t ime within 
which to have the award annul led by the competen t  t r ibunal.

Art ic le  4.— The party relying upon an award or  claiming its enforcement  
must  supply,  in part icular ะ

(1) The  original award or  a copy thereof  duly authenticated,  according
to the requi rements  of the law of the country in which it was 
made;

(2) Documentary or o ther  evidence to prove that  the award  has become
final in the sense defined in Article 1 (1), in the country in 
which it was made  ;

(3) When necessary, documentary or other  evidence to prove that  the
conditions laid down in Article 1, paragraph  1 and paragraph 2 
(a) and (c), have been fulfilled.

A t ranslat ion of the award and of the other  documents  ment ioned in this 
Art icle into the official l anguage of the country where the award is sought to 
be relied upon may be demanded .  Such translat ions must be certified correct  
by a diplomatic or consular agent of  the country to which the party who seeks 
to rely upon the award belongs or by a sworn translator  of the country where 
the award is sought to be relied upon.

Article  5.— The provisions of  the above Articles shall not  deprive any 
interested par ty of the right of  availing himself  of an arbi t ral  award in the 
manner  and to the extent  al lowed by the law or the treaties of the country
where such award is sought to be relied upon.

Article 6 .— The present  Convent ion applies only to arbitral  awards made 
af ter  the coming into force of the Protocol  on Arbi t ra t ion Clauses,  opened at 
Geneva  on September  24th, 1923.

Article  7.—The present  Convent ion,  which w ill remain open to the 
signature of all the signatories of  the Protocol  of 1923 on Arbi t rat ion Clauses, 
shall be ratified.

It may be ratified only on behalf  of those Members of the League of  
Nat ions and non-Member States on whose behalf  the Protocol  of  1923 shall 
have been ratified.

Rat if icat ions shall be deposi ted as soon as possible with the Secretary- 
Genera l  of the League of Nat ions,  V. ho will notify such deposi t  to all the 
Signatories.
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A r tic le  8 .— T h e p re se n t C o n v en tio n  sha ll com e in to  fo rce  th re e  m o n th s  

a f te r  it sh a ll have been  ra tified  on  b eh a lf  o f tw o H igh C o n tra c tin g  P a r t ie s .  
T h e re a fte r , i t  sh a ll ta k e  effect, in  the  case o f  each  H igh C o n tra c tin g  P a r ty , 
th re e  m o n th s  a f te r  the  d ep o s it o f th e  ra tifica tio n  on  its b e h a lf  w ith  th e  
S ec re ta ry -G e n e ra l o f  th e  L eague  o f  N a tio n s .

A r tic le  9 .— T h e  p re se n t C o n v e n tio n  m ay b e  denounced  o n  b e h a lf  o f  a n y  
M e m b er o f  th e  L ea g u e  o r  n o n -M em b e r S ta te . D en u n c ia tio n  sh a ll be n o tif ie d  
in  w ritin g  to  th e  S ecre ta ry -G e n e ra l o f  th e  L ea g u e  o f  N a tio n s , w ho w ill 
im m ed ia te ly  sen d  a  co p y  th e re o f, certified  to  be in  c o n fo rm ity  w ith  th e  
n o tifica tio n s, to  a ll the  o th e r  C o n tra c tin g  P artie s , a t  th e  sam e tim e  in fo rm in g  
them  o f th e  d a te  on  w h ich  he rece iv ed  it.

T h e  d en u n c ia tio n  sh a ll com e in to  fo rc e  on ly  in  re sp e c t o f  th e  H ig h  
C o n tra c tin g  P a r ty  w h ich  sh a ll h av e  no tified  it  an d  o n e  y e a r  a f te r  su c h  
n o tifica tio n  sh a ll h av e  rea ch ed  th e  S ecre ta ry -G e n e ra l o f  th e  L eag u e  o f  N a tio n s .

T h e  d e n u n c ia tio n  o f  the  P ro to c o l on  A rb itra tio n  C lau se s  sh a ll e n ta il ,  
ip so  fa c to , the  d en u n c ia tio n  o f  th e  p re se n t C o n v e n tio n .

A r tic le  1 0 — T he p re se n t C o n v e n tio n  d o es  n o t ap p ly  to  th e  C o lo n ie s , 
P ro te c to ra te s  o r  te rr ito r ie s  u n d er su z e ra in ty  o r  m a n d a te  o f  any  H ig h  C o n tra c tin g  
P a rty  un less  th ey  a re  sp ec ia lly  m e n tio n e d .

T h e  a p p lic a tio n  o f  th is  C o n te n tio n  to  o n e  o r m ore  o f  su c h  C o lo n ie s , 
P ro te c to ra te s  o r  te r r ito r ie s  to  w hich  th e  P ro to c o l on  A rb i tra t io n  C la u se s  
o p en e d  a t  G en e v a  on  S ep tem b er 2 4 th , 1923, a p p lie s , c a n  b e  effec ted  a t  an y  
tim e by m e an s  o f  a  d ec la ra tio n  ad d ressed  to  th e  S e c re ta ry -G e n e ra l o f  th e  
L eag u e  o f  N a tio n s  by  on e  o f  the  H ig h  C o n tra c tin g  P a rtie s .

S uch  d e c la ra tio n  sh a ll ta k e  effect th re e  m o n th s  a f te r  the  d e p o s it  th e re o f.
T h e  H ig h  C o n tra c tin g  P a rtie s  ca n  a t  any tim e d en o u n ce  th e  C o n v e n tio n  

fo r  a ll o r  a n y  o f  th e  C o lo n ies , P ro te c to ra te s  o r  te rr ito r ie s  re fe r re d  to  a b o v e . 
A rtic le  9 h e re o f  a p p lie s  to  such d e n u n c ia tio n .

A r tic le  11 .— A  c e r tified copy  o f  the p re se n t C o n v e n tio n  sh a ll  be 
tra n sm itte d  by  the  S ecre ta ry -G e n era l o f th e  L eag u e  o f  N a tio n s  to  every  
M em ber o f  th e  L eague  o f  N a tio n s  an d  to  ev e ry  n o n -M em b e r S ta te  w h ich  
s igns th e  sam e.


