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PART 1l
Civil Procedure

“In the margin of paragraphs of this Part Arabic numerals
without furtherindication refer to sections, and Roman numarals
followed by Arabic numerals to Orders and Rules of the First
Schedule, ofthe) Code of Civil Procedure.
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CHAPTER VI

PROCEDURE inSuits andMiscel laneousProceedings

The Law to be administered.

110. The Procedure of the Civil Courts in Myanmar is
requlated by the Code of Civil Procedure.

Referring to the Code of Civil Procedure, the Act itself
contains little beyond the essential principles of procedure. Detailed
provisions regarding procedure are placed in the first schedule
which comprises a number of sets of Rules. The third schedule
contains rules regarding the execution of decrees by the Collector.
The rules contained inthe first schedule may, under the provisions
ofthe Code, be annulled or altered by the Rule Committee appointed
under section 123, and aHsuch amendments are therefore published
as "schedule"notifications.

111, The lawto be administered by Civil Courts is prescribed
In section 13 of the Burma Laws Act *

" Burma Code, Volume),



Jurisdictions of Courts +
112 (1) The Supreme Court, under section 9 of the judiciary Law
invests the State and Divisional Judges with the jurisdiction of the
District Judge.

(2)  The Supreme Court under section 9 ofthe Judiciary Law.
invests the State and Divisional judges with the civil jurisdiction to
try civil original suits or original proceedings of unlimited value.

(3) The Supreme Court, under section 11 of the Judiciary
Law, invests the under mentioned judges of the State and Divisional
Courts with the civil jurisdiction pientioned against them as follows:-
Serial No.  Judges invested  Jurisdiction invested

with jurisdiction
(a) State Judge or  Jurisdiction to try origbial civil suits or original
Divisional Judge  proceedings of unlimited value
() Additional State  Jurisdiction to try civil original

or Divisional Judge suits or original proceeding of
unlimited value
(c) Deputy State Jurisdiction to try civil original
or Divisional Judge suits or original proceedings not
exceeding kyats two millions
in value.
Proviso To try civil original suits or origi
-nal proceedings,not exceeding
kyats three millions ifdistributed
by State or Divisional Judge.
(d) Assistant State or  Jurisdiction to try original civil
Divisional Judge  suits or original proceeding not
exceeding kyats one million
in value.

tN025'9S and 26/98 Supreme Courts Notification



140

Proviso Jurisdiction to try civil origi-
nal suits or ongmal proceéd-
Ings not exceedling kyats one
million and fivé Hundrea
thousand if distributed by
State or Divisional Judge. *

(4) The Supreme Court, under section n, .of thé Judiciary

Law invests the following ajudges with the civil jurisdiction to hear

appeal on the decree, or ofdler passed by any court exercising original

jurisdiction as mentioned against them as follows -

SN0 Judge invested jurisdiction invested,
With durisgliction o

(a) State or Divisional Jurisdiction to hear appeals
Judge on the decrees or orders passed

by the towngship court,in origi-
nal civil suits or original pro-

ceedings.
(b) Additional state or Jurisdi%tion to hear
Divisional Judge appeals distriputed by the state
. or Divisional judge.
(c) Deputy state or Divisional ~ Jurisdiction t0 héar of
Judge appeals the value ofwhich does
nor exceed kyats two millions.

Proviso..
Jurisdiction to hear appeals the
value ofwhich does not exceed
kyats four hundred thousand if
distributed by the State or Di-
_ visional _Jud(];e.
(d) Assistant state Jurisdiction to hear
or Divisional Judge appeals the value ofwhich does
not exceed lg{ats_ one hundred
thousand If distributed by the
L State or Divisional Jud_t{;_e_.
(51 . The State or Divisional Judge may exercise ine Jumditiion of
calling for the case which he has distributed and try it..nimself or
distribute it to other judge for disposal.
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Joiner of Parties.

114. The Courts should insist, so far as possible, on all per-
sons interested being brought into the suits before them as parties so
as 10 ensure finality of litigation.

When this is not done in the Court of First Instance the omis-
sion should, if convenient, be corrected in appeal. The matter should
be put right at the earliest possible opportunity, as great embarrass-
ment'may be caused by any oversight ofthe kind when the case comes
before the Court of ultimate resort.

By due employment ofthe powers conferred by Order I, Rules

8380 8and 10, Order VI, Rules 17 and 18, and Order vn, Rule 11, the

ViI-it Court ought to be able to exercise efficient control for insisting on
the proper joinder of all necessary parties.

115. Judges of District Courts are desired to impress on all
Judges subordinate to them the essentia!4mportance of this matter
and the responsibility they are liable to incur for the mischievous
consequences of breach ofthe rules concerning it. Any flagrant case
ofwilful disobedience orneglect of instructions should be especially
brought to notice.
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[t 6. These remarks apply particularly to mortgage suits, suits
for partition, the recovery ofjoint family property and the I|ke n
which ca e should be taken to have brought on the records as parties
all co-sharers and other persons interested in the estate or inheritance
or other object ofthe suit.

Recognized Agents.
117. The persons by whom appearances, applications and acts
may be made or done as "recognized agents” ofthe parties to a suit
are specified in Order 11, Rule 2.

118. The attention of Judges is drawn to the provisions of
Order XXVM, Rule 1 ofthe Code of Civil Procedure regarding the
authorization by military officers and other ranks of any persons

to sue or defend for them

Pleadings

119. The rules in Order VI concerning pleadings (which term
Includes both plaints and Wiiiten statements) are very important and
should be carefully studied and anIied. The forms of pleadings in
Appendix A of the First Schedule of the Code or forms of a like
character, are prescribed for adoption. The object ofthese provisions
is to compel litigants to come to trial with all issues clearly defined
and thus to save time and expense.
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The paragraphs ofpleadings should be concise and to the point,
and all matters not strictly relevant to the question in dispute should
be rigidly excluded. Indefinite and prolix statements of fact should
not be tolerated.
VI 17. Order VI, Rule 17. enables the Court to alter and amend the
pleadings at any stage of the proceedings. These powers should be
freely exercised, where necessary. (See paragraph 153))

112 120. The attention ofthe Courts is drawn to the provisions of
sittoinciude ~~ Order 11, Rules 1and 2. Litigants on occasions
whole claim.  SUe for a parf instead ofthe whole ofa claim,

generally on the pretext of immediate want of sufficient funds, but in
reality probably for the sake of obtaining ajudicial test ofthe sound-
ness of their case in the most economical way. When such attempts
are made; the Courts should point out to suitors the provisions ofthe
abovementioned sections and the consequences of their contraven-
tion in shutting out further claims on the same cause of action, and
should afford them opportunity so far as possible amending their
plaints so as to include the whole claim.

Receiving of Plaints,

V.| 121. (1) Although Order rv, Rule 1 empowers a Court to
Receipts ofpiaints  ApPOintan officer to receive plaints, these pow-
aud applications, €IS MUSt not be exercised except during the
temporary absence of the Judge.
(2) Plaints; appeals, applications, etc., should be receive
at the beginning ofthe sitting ofthe Court. All plaints, appeals, peti-
tions, applications for execution, and other applications of whatever
kind, shall be received by the Judge personally when he is at his
headquarters, and orders thereon shall be passed by the Judge him-
self from the Bench.
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When Judge is peripatetic, such arrangements as are possible
will have to be made for the receipt of plaints, applications, etc.,
during the absence of the Judge, but in such cases, whatever possi-
ble, some other Judicial officer should be deputed to receive them
and [he duty should not devolve upon a ministerial officer unless no
other arrangement is possible (cf. paragraph 16).

122. Every Judge presiding over a Court shall, if practicable.
Receipts of plaints, - appoint an officer to receive plaints, appeals
etc.. during absence on (1T the Judge has civil appellate powers), and
applications at the place where his Courtis
ordinarily held during his temporary absence from such place, ex-
cepting days on which the Court is closed for authorized holidays. It
shall be the duty of the officer so appointed to note upon each plaint,
appeal, or application the date of receipt. Upon his return the Judge
snall pass orders as to the admission or other disposal of the plaints
and appeals received in his absence, and as to such of the applica-
tions as require his orders.
|f the matter is urgent, the party should be informed that if he
wishes to be heard at once he must proceed to the place where the
Judge is sitting or inspecting
123. Every Judge who holds Court at different places shall

peripatetic Judges  POSt U In the Court-house a notice ofthe dates
1 notices of  Ofhis sittings at each. District Judges shall send

acopy ofthis notice to the DistriCt Magistrate.

Plan of Immoveable Property to be filed in Suit.

124, The attention of all Courts is directed to the necessity of
the plaint containing a sufficient description of the property in dis-
pute for its identification, whenever immoveable property is the
subject of the suit.

«
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When the property is land included within the Cadastral Sur-
vey the description in the plaint should be a reference to the particu-
lars shown on the kwin maps; and an extract from the latest kwin
map. with the boundary of the land in suit marked with a distinctive
colour, should be annexed to the plaint. -

The plaint before admission should be examined to see if the
description is sufficient, and if it is insufficient, the plaint should be
returned for amendment.

125 Plans which are attached to the plaint merely for the pur-
pose of defining the land to which the plaint relates should not, ex-
cept as provided in the following sentence, be treated as documen-
tary evidence but should remain attached to the plaint, ofwhich they
form an integral part and which would be defective without them. If
the plaintiffproves such a plan and tenders it in evidence ofa fact in
Issue or relevant fact, it may be marked as an exhibit and entered in
the list of documents, but it should not be removed fronrits original
place on the record.

Jurisdiction and Value of Suit.

126. Judges are reminded of their obligation, before admit-
ting a suit, to satisfy themselves that it is, as regards value, one which
they are competent to try.

Section 15 ofthe Code lays down that every suit shall be insti-
tuted in the Court of lowest grade competent to tiy it. Nevertheless
this section does not oust the jurisdiction ofa superior Court in suits
within thejurisdiction ofan inferior Court; thus, a Subdivisional Court
hasjurisdiction to try all suits not exceeding K 10,000 in value, not
merely suits between K 1,001 and K 10,000 in value. Consequently,
should a superior Court try a suit which was within the competence
of an inferior Court, this error would be only aul immaterial error
curable, by section 99 of the Code and would not affect the validity
of the proceedings.
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1 lence Courts should not allow themselves to become involved
ill a protracted trial of an issue as to valuation because the opposite

party alleges that the suit is within competence of a Court of lower
grade. Such an allegation, if raised, must be inquired into, but the
Inquiry should be as summary as possible.

Vil It 127, Insuits relating to immoveable property ill which the
Valuation for juris-  Court-fee on the plaint is calculated under
diction and valuation Clause éV) or (vi) or (IXI) of section 7 of the
for Court fee. Court Fees Act. the valuation for the pur-
_ poses of jurisdiction is not identical with the
valuation for Court-fee but is the actual or market value of the land
m SUIt. In every such plaint both values should be stated, and the
plaint should not he admitted until they are stated.

Rejection and Return of Plaints.

vil-- 128, Rules 10to 13 of Order VI deal with the return or rcjec-
J t.|orF1Q olfpllalmts. The cases in which a plaint may be rejected are set out
in Rule 11.

129 When a plaint is rejected, it should not be returned, but
filed for record. If a plaint is disposed of by rejection or b}/ return
before it is admitted and re([ustered under Order'IV, Rule 2. the case
should entered in Re?|ster [l and Annual Statement No. 5, and not in
Register 1 or Annual’ Statement Nos. 2, 3 and 4. Ifit is rejected or
returned after having been admitted and registered, the case should
be entered in Register I and Annual Statements Nos. 2, 3 and 4.

Date of Hearing.

V-0 130. Sufficient time must be allowed to defendants to take
Reasonable time to  NOtice 0f the claims against them and make
 beallowed toparties,  arrangements for meeting them or for prepar-
Ing their defence and the Courts in fixing the date for the first hear-
Ing of the case must give reasonable time to defendants. In cases
where parties are living in foreign countries, the date for hearing must
be so fixed as to allow a period ofat least four months from the date
of posting the summans or notice.
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Persons exempted from appearance in Civil Courts.

131. The President ofthe Union* has exempted from personal
appearance in Courts in civil cases, the following persons -
Pankangyi Supaya,
Gaingdauks,
Gaingoks,
Gainggyoks and all Buddhist ecclesiastics ofhigher rank.
The names ofother persons who are exempted for certain peri-
0ds are notified by Government from time to time and a list must be
kept by each Court of such persons so exempted as reside within the
local limits of its jurisdiction.”

Issue of Summons.

132. Any Judge may appoint an officer to sign summanses
for 1ssue to defendants, and may appoint an officer to receive appli-
cations forthe issue of summonses to witnesses and to issue the sum-
monses. The Head Clerks of Courts may in many cases be suitably
appointed to perform these functions. Unless a formal order appoint-
ing the Head Clerk ofthe Court under Order V, Rule 1(3), has been
passed, the presiding Judge must sign processes himself, and in any
case all processes, except summonses to defendants or witnesses,
must be signed by the presiding Judge. The clerk, whose duty it is to
receive stamps on account of process-fees, should never be allowed
to sign processes, as thereby one check on the levy of process-fees is
lost.

133, When it is necessary for a CivilCourt to issuea ! -

lions to Shan  Mons to a Chiefofa Shan State, a letter should

Chies, be addressed to the Chiefunder the provisions

of Order V, Rule 30, and sent to the Secretary, Ministry ofthe Shan
State.

* Judicial Department Notification No. 37 dated the 23rd February 1910.
2 Rules Manual. 137.
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134. Officers ofthe Land Records Department should only be
summons to Offic-  required to attend Court as witness when the
Reoords  Court has satisfied itselfthat the evidence he
Is required to give is not already exhibited ]
in his official maps or registers.

135. The attention of Judges is drawn to Order V, Rule 5, of
Summons for final ~ the Code, which lays down that the Court shall
disposal determine, atthe time ofissuingthe summons,

whether the summons isto be for issues or final disposal. This direc-
tion s equivalent to saying that the question must be considered.
Judges frequently order summons for the settlement of issues in any
case, however simple and petty, without anr consideration. Much
(ijnecessary trouble and delay is caused to litigants by this proce-

ure.

136. For the rules as to payment of process-fees, see Part V,
Chapter XXIX, paragraph 1001.

Service of Summons.

137. Courts must satisfy themselves, taking evidence when
necessary, that service of summons has been duly and effectually
made within atime reasonably sufficient to allow ofthe appearance
ofthe defendant (cf., paragraph 171).

Wien a summons or notice Is posted, the copy of plaint or
application or petition, etc., accompanying the summons or notice,
must be attached to the summons or notice and posted with it

138. Where the person summoned is a public officer or serv-
ant ofthe But”a Railways, sufficient time shall be allowed in order
to givethe witness an opportunity of communicating with his depart-
mental superior, so as to arrange for the discharge ofhis duties dur-
Ing his temporary absence from his post. If it appears to be most
g_onvenient, the summons may be served through the head ofhis of-
ice.

Department.

«
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139. (1) The attention of all Judges is invited to order V.
Service of Proc At Cade of Civil Procedure,

esses on persons re- Whereby processes in civil cases for service
ntones” ForeisnTer  on Persons residing in foreign territories, are
required to be served through the Political

Agent or certain Courts. The service of such process should be af-
fected through the Embassy concerned. In order to enable the High
Courtto transmit such processes to the appropriate authorities, Judges
are directed that processes for service on aperson or persons re3|d|ng
in foreign territories should first be submitted to the Supreme Court.

(2) Under the provisions of clause (b) of Rule 26 of
Order V ofthe Code of Civil Procedure, the President of the Union
has declared, in respect ofany Court situated in Pakistan, *that serv-
ice by such Court ofany summons issued by a Court ofthe Union of
Burma shall be deemed to be valid service.

(3) Inorderto enable a person from a foreign territory
toattenda Court  Burmaon the date fixed, Judges are directed that
whenever a person residing in foreign territory is required to appear
before a Court in Burma, at least four months' clear notice from the
date of issue ofa Summaons to the date on which such person in red
quired to appear before a Court should be given.

140. Under Order V. Rule 28, where the defendant is @ mem-

Senviceon Aimed  ber ofthe Burma infantry, naval or air forces
Force personnel.  tj16 Court 8¥ad] send the summaons for service

to his Commanding Officer. Under Order XV, Rule 8, these provi-
sions apply to the service of summons on persons whose attendance
IS required to give evidence or to produce documents.

141, There are special rules re?ardmg summons received from

Summons received  0ther Courts Tor service - see Order V- Rule
from other churts.

* Judicial Department Notification No. 309. dated the 18th Octover 1954,
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Summons issued by Foreign Courts.

142, Under the provisions of section 29 of the Code of Civil
Procedure, summons issued by any Civil or Revenue Court in Paki-
stan* and IndiaTmay be sent to the Courts inthe Union of Myanmar
and served as ifthey had been issued by such Courts.

Expenses of Witnesses.

143, (a) The rules regarding the travelling and other expenses
Expenses OF  °fwitnesses in civil cases in all Courts subor-
witesses.  dlinate to the High Court, except the Rangoon

City Civil Court, are contained in Order XVI, Rule 2 (3).

(b) Copies of Order XVI, Rule 2(3), in Burmese should
be pasted on stout boards and hung up in the verandahs of Civil Courts
and in the waiting sheds for witnesses attached to such Courts. There
should be a heading in bold letters "Notice to witnesses in Civil
Cases," and the words "No expenses ofwitnesses will be included
In the costs allowed in decrees unless they arc paid through the
Bailiff," also in bold letters, should he added at the foot ofthe rules.

144, A Government officer who is summoned to give evidence
otherwise than in his official capacity or in any civil case to which
Government is not a party, is entitled to receive his expenses in the
same way as any other person.

145, Expenses of witnesses must be tendered by the process-

Mode of payment of SEIVer on service of summonses. It s irregu-
expenses of witnesses, [ar £0 retain the expenses for payment to a wit-

ness at the time of his appearance. 1fthe witness is literate, the proc-
ess-server should take, above his signature on the back of the sum-
mons* an express acknowledgment of the expenses received. If the
witness is illiterate, the process-server should take, above his mark, a
similar acknowledgment attested by a third party.

* Judicial Department Notification No. 308. dated the 18th October 1954,
T Judicial Department Notification No.276, dated the 15"July 1961.
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146. When the Court summons a witness under Order XV,
Witnesses called by Rule 14, it shall decide in whose interest the
Courts, witness is called and may in s discretion re-
quire that person to pay process-fees for the issue of subpoena and
the expenses of the witness.

147. The cost of remitting by postal money order the ex-
penses of a witness on whom a summons is served through another
Court or through the head of an office (vide paragraph 132) should
not be recovered from the party requiring his attendance, but should
be treated as a contingent charge ofthe Court making the remittance.

Trial of Cases Ex-parte.

148. hi ex-parte cases, unless service is duly proved by affi-
davit (see paragraph 117), the deposition ofthe process-server should
be recorded with any other evidence deemed requisite; and evidence
must be taken sufficient to establish the claim satisfactorily although
N0 one appears to dispute it. Itis not necessary to frame issues in ex-
parte cases, judges should remember that the mere absence of the
defendant does notj ustify the presum}otion that the claim is true, and
are bound to see that at least a primafacie case is made out.

Written Statements.

149, The provisions of Order \ﬂn, Rules 2t0 5 concerning
written statements, require careful study. Attention is particularly
drawn to Rule 5, regarding the effect of failure in the written state-
ment to deny specifically any allegation of fact in the plaint.

150 Written statements pleading a set-off or counterclaim
require to be stamped under Article 1ofSchedulei ofthe Court Fees
Act. =
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Interlocutory Applications.

151, Applications materially affecting the conduct of the suit
or the legal position or rights of either party should be received only
inwriting. In matters of mere routine or indulgence and matters wholly
within the discretion of the Judge motions may be made orally.

Examinations ofParties by the Court.

152. (1) Courts trying original cases should when necessary
examine the parties or their advocates hefore fixing issues. The ob-
ject ofthe Judge should betd ascertain precisely the points in dispute
Detween the parties before framing the issues.

(2) Parties should not be examined and cross-examin

on oath before issues are framed and the statements made by parties

in examination before issues should not be treated as evidence in the

suit. They must be examined again oil oath, ill the ordinary way, after

ISSues have been framed.

Note. Under order L. Rule 1. Courts invested with the jurisdiction of
a Court of Snrall Causes under section 10 of the Courts Act,
1950, need not frame issues in suits tried in the exercise of
such jurisdiction, and the substance of the examination of par-
ties need not be reduced to writing.

153. If the examinations of e parties Show that the plaint

amendment ot and the written statement do not accurately

Pleadings.  Dring out the real questions in controversy

betw'een the parties, such amendments as are

necessary shouki be made in either or both. The Court has power to

order or allow the amendment of either the plaint or the written state-
ment at any stage of the proceedings.

Where possible such amendments should be made at once, and

the case should not. if it can be avoided, be adjourned to allow of

amendments being made.
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Conduct of Trials - Adjournments.

154. The following general instructions as to the manner in
which the trial of civil suit should be conducted are of importance:-

(1) All matters preliminary" to trail should be settled

preliminary matters, Defore a date is fixed for trial. Neglect of this

rule may involve reopening a case after the

arguments have been heard. Preliminaries include the settlement of

(uestions as to the addition of parties and the amendment ofthe plaint

when if does not conform to the forms given in the Code, the ap-

pointment of the guardian of a minor defendant, the production of

document, securing admissions as to facts and documents, the fram-

ing of issues, the execution of commissions for preparing essential
maps or plans, and the disposal of preliminary issues!, ifany.

(2) The attention ofthe Bar should be frequently drawn

to the rules in Order XII which provide that

Admissions, ~ either party may call on the other to admit any

fact or document and indicate how the cost of

proofshould be borne ifthe party noticed neglects or refuses to make

the desired admissions. These useful provisions are ordinarily ne-

glected, though action under them saves trouble and expense to the

parties and enables essential preliminaries to be settled between the
Institution of the suit and the first hearing.

(3) On the completion ofall preliminaries it will gener-

s of Witnesss ally be convenient to fix an early date for giv-

Process-fecs. INQ In lists of witnesses and paying the neces-

sary process-fees anti expenses. On that day

an estimate should be formed in consultation with the pleaders of the

probable length of the trial and a date or several consecutive dates
should then be fixed for recording evidence.
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(4) A date once fixed for hearing should be strictly ad-
hered to and no adjournment should be granted
_ _ except for some good reason. The grant of an
adjournment is a matter which is generally within the discretion of
the Court. A party has no right to an adjournment merely to suit his
own convenience, o*because his pleader is absent, or because he is
not ready to %o on with the case, or because he has neglccted to ob-
}]alndcoples of documents which he ought to have procured hefore-
and.

Ithas also been observed that some Courts are prepared to grant
an adjournment merely because the party at fault is prepared to pay
the costs of adjournment. The Hon'ble Judges desire to impress on
subordinate Courts that the offer o f payment of cost of adjournment
Is not in itselfa sufficient ?round for adjournment. An a(%Journment
granted otherwise than on full and sufficient grounds is a favour, and
t|}r]1 cnﬂ]l suits favour can be shown to one party only at the expense of

e other.

Adjournments.

(5) Adjoumixuents for the production ofdocuments which
Adjournments to OUGt to have been produced before should not
~motein Copies. D -granted as a matter of course. When an
adjournment.is asked for oivthe ground that the applicant hajs to ob-
tain certified copies of certain.documerits, the JudgeMiul4 ordinar-
ily require a written application supported by reasons and accompa-
nied by an affidavit |nd_|cat|n? that the applicant has not hitherto been
guilty of undue delay in applying for copies and that lie has not al-
ready got such copies in his possession; ifthe application is granted,
all costs of production and proof should be thrown on the applicant.
(6) A partg isnot entitled as of right to an addournment
Adjournments for ap-  DECAUSE Witnesses have not appeared; more es-
pcarance of Witnesses, Pecially if their non-appearance can be attrib-
uted to his own default in securing timely issue of summons. It is
true that he must be granted summonses at anK time beforethe date
fixed for the examination of his witnesses if he pays for them, and
should receive all reasonable assistance from the Court in securing
Service,
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But he is bound to be reasonably diligent in obtaining the issue
of summonses so as to he served intime and is not entitled to require
{hakt) tge proper and orderly routine of the Court's business be dis-
urbed.

|f therefore throu%h ¢"elav in obtaining issue of summonses it
Is unlikely that they will be served in time in the course of the ordi-
nary routine of the process-serving establishment, he must pay for a
special process-server and. if necessary, furnish an identifier, or take
his chance of the summonses not being served in time.

(7) The responsibility ofparties for doing all that lies in
their power to secure due service of summonses on their witnesses
should he enforce. Where the date for attendance is more than thirty
days ahead of that fixed for payment of process-fees and expenses It
should be regarded as the duty ofa party to move the Court promptly
by suitable application wherever a summons has been returned with-
out due service

The District Judge should see that in each Court facilities are
afforded to parties and their pleaders for ascertaining what processes
have been returned unserved: to this end the exhibition of a list of
such processes may be found necessary or desirable.

(8) Anpleaderwho foresees any difficulty in conducting

Adjournments at  NiS client's case is bound, if he desires an ad-
request of Pleaders.  joumment, toapply for it a reasonable time
beforehand. Ifthe adjournment is refused, he is bound to arrange, so
far as he can do so, that his client is represented on the day appointed
In such a way that the case can proceed.

é) On the date fixed for hearing the procedure laid down
InsRule 2 of Order XVIII should be strictly
"ollowed in suits dther than "Sriall Causes,”
the evidence of each side being preceded by a terse but complete
statement ofthe case to be made out. showing the exact nature ofthe
claim, the facts to be estahlished by the evidence which will be ad-
duced, the general character and bearing of that evidence, and a clear
statement of any proposition of law involved.

Procedure at Triaf:L
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After a party has stated his case the evidence of all his wit-

nesses in attendance should be recorded. The mere fact that some
Witnesses are absent is no reason for omitting to record the evidence-
ofthose who are present.

{10) The hearing ofthe suit should, if necessary, be con-
Hearing o continge tinued from day to day until ail the witnesses
from day to day tili In attendance have been examined: the fact that
completion. another case is or other cases are fixed <for
the following day is not a sufficient reason for adjourning-to a later
day.

(11) When an adjournment is granted in the interests of
Costs of N party only, that party should, unless there
Adjournment.  js SOme Special reason for ordering otherwise,
be directed to deposit the costs occasioned to the other party by the
adjournment.
Orders as to the costs ofadjournments should not be lost sight
of when the decree is drawn up.

(12) Final arguments, if offered or required, should be
heard as soon as all the evidence has heen re-
corded and whilg'it™s fresh in the minds of
both pleader and Judge. Adjournments for the preparation of argu-
ments should be cautiously granted and should never be for any but a
very short period.

A case once closed and adjourned for arguments should never
be reopened by allowing parties to produce evidence unless for good
cause clearly established to the satisfaction of the Judge.

The practice of permitting advocates and pleaders to file writ-
ten arguments in contested suits is prohibited. Arguments must be
addressed orally to the Court,

Final Arguments,
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(13) Adjournments for want oftime should rarely be nec-
essary ifthe Judge arranges his cause list prop-
erly and takes at the beginning ofthe day cases
inwhich evidence has to be recorded. Special
precedence should invariably be given to such case which have al-
ready been once adjourned for want of time.
(14) All Civil Judges should remember that it is their duty
Cipptemestary 10 €L AL the trUh; they are not mere umpires
questions by Judge, in agame between opposing pleaders and must
when necessary supplement the examination
and cross-examination ofwitnesses by asking such questions as they
consider necessary to get at the real facts of the case.

Documentary Evidence.

VI, 14(1). 17 155. When the suit is brought on a document, the document,
if in the plaintiffs possession or power, must be produced with tile
plaint and filed with it; or a copy must be filed as in the case of an
entry in a shoprbook. In the latter instance, save in the case men-
tioned in Order VII, Rule 17, the original must be marked by the
Court for identification, and the copy must be attested.

vil, 142,15 156. When other documents are relied on in support of the
claim, they must be entered in a list added or annexed to the plaint;
and if any of them are not in the plaintiffs possession or power he
must, if he can, state in whose possession or power they are. The
plalntlffshould give notice for the production of documents not in
his own possession or poWer, or ask the Court to cause their produc-
tion.

vil, 18 157. ‘The penalty for not producing a required document with
the plaint or entering it in the ist is the prohibition of its receipt in
evidence at the hearing without the special leave ofthe Court.
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158, Similarly a list of documents relied on by the deferukrtfr
should be filed with the written statement.

159, Parties are required by Order XII1, Rule 1 not merely to
have their documentary evidence ready, but actually to produce it at
the first hearing (which is at the settlement of issues in suits where
summonses are issued for that purpose).

When the parties through ignorance omit to do so or to give
notice for production, the Courts should explain what is neccssary
and should give opportunity for the requisite steps to be taken, or, if
need be, should act under Order XIII, Rule 2,

The intentional keeping back of tile tender of documentary
evidence to a late stage ofan action is, of coursc, liable to the penalty
ofthe total exclusion of such evidence, but it is generally in the ear-
lier stages that the omission referred to occur, and they are commonly
due to pure ignorance of the rules of evidence and not to deliberate
intention.

160. (a) Attention is drawn to the necessity for seeing that
original documents, and not copies, are produced in evidence by the
parties ill suits.
(b) When original documents have once been produced
they must be retained by the Courtand treated in accordance with the
Instructions laid down in Order XIII.

161. Judges are remindedthat the form entitled History of a

Lories op 19lding (Land Records 127) is not admissi-

Holdings:  ble as evidence ofthe facts recorded therein.

The entries in this form purport to record all details as to own-

ership of the land described in the form, throughout a number of
years,
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The details for each year must be proved by separate certified
extracts from the registers of that year.

Judges should also note that where, for the sake of conven-
lence, a number ofcerti fled extracts from Revenue Registers are made
on one sheet of paper, every one of the extracts must bear a separate
Court-fee stamp and there must be at the foot of the sheet a certifi-
cate worded so as to leave no donilt that it covers the whole of the
extracts recorded on it,

162. rile provisions of Order XIII regarding the use ofthe st
of oomens. OF dOCUMents tendered in evidence

( Form ) and of documents admitted in evidence
General 23

( Form _GJeng'a(iaQS |2 marking of documents admitted, the

filing of mexhibits and these lists, and the use of papers from another
record, should be carefully studied (cf. Part II, paragraphs 49-55 and
Part VV, paragraphs 1073-1074).

163. When proceedings are .submitted to an Appellate Court

Original documents  the original documents produced by

he Cout. > Ao the parties inthe Court of First Instance

should ordinarily and inthe absence ofspecial reason to the contrary,

be forwarded at the same time. This is particularly necessary when

any question has been raised as to the ?enuineness of the document.

The Court clerk is made responsible for seeing before the despatch

of proceedings that all documentary evidence that ought to be on the
record is complete and corresponds with the prescribed list.

164. On every copy ofa decree given to the parties to a suits

Return of Documents. or Case there Sha” be d pr|nted HOIICG
calling upon them to withdraw their exhibits as soon as the decree
shall have become final. AFpIication should be made to the Court in
which the suit was originally fried; even if the record has been for-
warded to the record room.
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Oral Evidence and Affidavits.

137, 165. The rulesasto the language to be used in Court are to be
found in Part I, paragraphs 34 to 36.
XV, 12 166. Remarks on the demeanour of a witness, if required,

Demeanour of  should be recorded at once by the Judge when
Witness he signs the deposition and not subsequently

as an after-thought.

xvm, 56. 167 The attention ofJudges is called to the provisions of Order
XVM, Rules 5 and 6, of the Code of Civil Procedure. In recording
evidence it is essential to mark clearly the beginning ofeach stage of
the examination of the witness i.e., examination-in-chief, cross-ex-
amination, and re-examination.

As the evidence of each witness is completed it must be read

Mode of Recording or translated to him by such personasthe Judge
Evidence. ~ may direct. It is not necessary that the
reading or translation should be done by the Judge himselfor in his
presence, but when it has been read or translated, the witness should
be asked by the Judge himself whether it is correct.

[fhe admits its correctness, or when any necessary corrections
have been made, the Judge shall certify to this effect at the foot ofthe
record. Some such words as "Read and acknowledged correct” over
his signature are sufficient and suitable. Although the law does not
exp(rjesdsly require this certificate, it is desirable that it should be ap-
pended.

The date on which the certificate is signed should be noted
Immediately below the signature ofthe Judge.

«
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139, 168. Judges of District Courts have been empowered to ap-
Affidavits.  point, specially fortheir own and Subordinate
Courts, officers to administer the oath to the declarant in the case of
affidavits under the Code.*

169. The rules made for the guidance of Bailiffs, clerks and
others appointed to administer the oath to declarants of affidavits are
contained in Order XEX, Rules 4-12.

13 170. Bailiffs, clerks and others appointed under section 139

Duty of Officer  °f the Code to administer oaths, to Persons
Administering Oath, making affidavits, should remember that the

swearing of such persons is not a mere formality, and should be very
careful to observe the prescribed procedure.

Forms ofoath and affirmation to be administered to declarants
are given in Part n, paragraphs, 73-75.

171, (1) The attention of all Courts is called to the forms of

Affidavits of Process-  affidavit in respect ofthe service ofi or failure
servers and Identifiers, to serve, processes (Civil Nos. 41-46). If the

Courts insist on the proper use of these forms by Bailiffs and others
appointed to administer oaths to declarants, under section 130 ofthe
Code of Civil, Procedure, it will seldom be necessary for the Court
itself to make further enquiry as to the matters sworn to In these
affidavits, and it will not be necessary to detain the process-servers
at headquarters for the purpose of giving evidence.

(2) Clerks writing affidavit ofﬁrocess-servers and iden-
tifiers must understand that the affidavit must contain the following
statements in addition to those which the form requires -

(a) Both the process-server’s affidavit and th

the identifier must specify the place, i.¢., house, mill, shop, orpartof
public road (specifying it) where a defendant or respondent was
served. It is not enough to say that service was effected, e.g., at
Shwegyin.

* Judicial Department Notification No. 40, dated the 23rd Fdjruaiy 1910,
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(h) _ When after such summons has been poste
process-server must state either that he knows that at the time of
posting, the defendant or respondent was actually

----- y residing =---- Ol at the premises on which the copy of the

summons, etc., was posted or that he was told by the identifier (nam-
inghim) that he knew that at the time of posting the defendant or

respondent was actually-------residing-----ov.at gie ~ prellilkes
carrying on business

Inthe absence ofsuch knowledge or information®summons or notice
should not be posted unless under an order for substituted service.
Reasons for not posting and returning unserved must be stated.
éc) The identifier's affidavit, where a summons or n
tice is posted, must state not only that defendant or respondent ordi-
narily resides in such a house hut also whether at the time

ofposting he was to his knowledge actual%mm@?&ge é-h-éé-sthere.

(3) The names ofthe person orpersons to be served, ofthe
identifier, and of any other person mentioned in the affidavit, must
be entered inthe form in every case. The words plaintiff, defendant,
appellant, applicant, respondent, should never be used inany part of
an affidavit (cf. paragraph 137).

Judgments.

172. Alljudgements, exceptjudgments delivered orally at the
conclusion ofthe hearing, shall be written by the Judge before they
are delivered.
Thejudgment should contain a distinct finding on each issue.
Inaccordance with the provisions ofOrder XX, Rule 1, ifjudg-
ment is not delivered at once it shall be only delivered after due no-
tice to the parties or their pleaders. This rule Is habitually disregarded,
and the procedure frequently adopted is thatjhudgment IS reserved,
and then the next diary order in the case reads thatjudgment has been
delivered and notice thereof should be given to the parties.
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~This practice is contrary to law, and in consequence of its adop-

tion many appeals which are primafacie time-barred have to be ad-
mitted. Ordinarily, when judgment is not pronounced at once at the
conclusion of the case, a definite date for its pronouncement should
be given at the time, andjud?ment should not be reserved without
fixing a date for its delivery. It for any 3ood reason it is impossible at
the conclusion of the hearing to fix a date for delivery ofjudgment,
when the Judge is ready to deliverjudgment he should then fix a date
for its delivery, and cause notice of that date to be served on the
parties or their pleaders. Only when such notice has been duly served
canjudgment be delivered.

Decrees.

173, The Court rate of interest allowed to decree-holders un-
der section 34 ofthe Code of Civil Procedure, should ordinarily be
fixed at nine percent or at such lesser rate as may be expressed or
Implied in the contract.

X" 6 174. (a) Inevery case a formal decree mustbe drawn up and
sealed with the seal ofthe Court In decrees the names and descrip-
tions ofall the parties to the proceedings should be entered in full.

judges are refium_ed to note on each decree the date on which
the decree is actually signed as well as the date of the decree, c.f,
Order XX, Rule 7. o
XX g (b) A decree concerning immoveable property should
"~ cohtain adescription ofthe property sufficient
immoveable property, to identify it, and if ithas been surveyed the
boundaries or survey numbers should be given.

Yxm. 3 (c) The provisions of Order XXM, Rule 3, should not

’ Deree @ be overlooked. When a suithas been lawfully
ppdtmR* compromised, the Court should pass a decree
in accordance with the compromise.
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175. The drawing up ofthe decree or order, which is the final
Drafting of Decrees anc_*Rermanent expression of the reljef to
and Orders. ~ Which the successful party is entitled, is one
ofthe most important and difficult steps inthe proceedings. Upon its
accuracy and completeness the future rights of the litigants depend,
and a defective, incomplete or uncertain decree or order may not
only give rise to loss to the parties themselves but may also often
give rise to further quite unnecessary litigation in a Court of Appeal
?r elaewhere. The following instructions should be carefully fol-

owed:-

(1) The clerk whose dut¥ IS to draft the decree should,
from a careful reading of the whole ofthe Judge’sjudgment, first be
satisfied that he himself really understands what relief is intended to
be granted by the Judge and, where it rests upon some particular
section ofan Act, Order or Rule, he must assure himself under what
such section, Order or Rule the reliefis granted. In this respect it is
not sufficient to read and to accept merely the concluding paragraph
or paragraphs ofthe judgment and to copy what is there set out into
the decree or order. The Judge, in the majority of cases, does not
Intend, and cannot be expected, to do more in hisjudgment than to
Indicate in outline the reliefhe prOﬁoses to grant.

(23 In cases ofany doubt whatever, the duty ofthe clerk draft-
ing the decree or order is to approach the Judge to ascertain what his
Intentions are as to the form ofthe decree or order. The responsibility
forthe accuracy and completeness ofthe decree or order is that ofthe
Judge, who should never sign a decree or order drafted and put up to
him by the clerk without scrutinizing it carefully to make certain that
It Is correct.

(3)  Where forms of decrees or orders appropriate to the par-
ticular case are to be found provided inthe Code of Civil Procedure
or elsewhere those forms must be made use of, with such adaptations
(ifany)as the particular case mayrequire. Inparticularthis applies to
nioi1®fage decrees.
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A decree in such a form as:- 'It is decreed that there shall be a
decree for redemption...........ccc.. , Btc., IS quite meaningless.

(4)  When decrees come before District Courts on appeal from
subordinate Courts, the District Judge should, in addition to deter-
mining the appeal on its merits, be careful to scrutinize the form of
the decree of the lower Court, and i necessary, correct it.

(5) Incases in which reliefis granted under any particular
section of an Act, Order or Rule"that section, Order or Rule, as the
case may be, should wherever possible be specified in the decree or
order and where particular words are used by that section, Order or
Rlé|e those words should, as.far as possible, be used in the decree or
order.

(6) In cases of complication or difficulty the Judge should
ISsue a notice to the pleaders concerned to attend before him for the
purpose of settling the draft order or decree. It is also suggested that,
In cases where the drawing of complicated and difficult orders or
decrees is involved,-the Judge might ask the pleader who has the
carriage ofthe matter*to bring in to the-Court minutes ofthe formal
order or decree to wfiich he considers he is entitled, in order that an
agreed decree may be jpassed.

(7) Attentionisdrgwntothe provisionsofparagraphs 1115-
1118. Cases occur in which orders which are far more than short' or
'formal”are made merely by entries in the diary. Diary orders should
be confined to mors or less routing matters such as adjournments,
fixing daysand so forth and in nearly all cases in which substantive
orders are made a formal order should be drawn up. Ambiguity often
follows- from orders in the form of mere diaiy entries, for they are
really mere minutes or memoranda of what the Judge has directed.
Pleaders do not as a rule interest themselves, as they should, in the
form of the decree or order "and, therefore, the responsibility fells
upon the Judge of deciding when a formal order should be drawn up
and when it should not,
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Coun Fegs 176. (a) Section I of the Court Fees Act applies to mesne
Act 1 profits ascertained underthe provisions of Order XX, Rule 12. Court-
fees must be paid on the difference between the amount ofthe mesne
profits claimed in the plaint under Order VII. Rule 2, and the amount
actually ascertained to be due. A final decree under Order XX. Rule
12(2)(c), should not be passed until these court-fees have been paid.
() The same considerations applyto a claim for a sha
of an estate brought in an administration suit.

Costs

XX, 6. 177. Order XX, Rule 6, requires that the decree shall state the
Coststo beshownin ~ amount of costs incurred in the suit, and by
Decree. whom or out of what property, and in what
proportions such costs are to be paid. The decree should therefore
show tie total cost of each party allowed by the Court and should
also show what amount is, in accordance with the judgment, to be
paid by one party to the other.

For example, A sues B for K 500 and costs. The court by its
judgment awards. A K 300 from B, rejects the claim as to K 200, and
directs the parties to bear costs in proportion.

The decree should show costs as follows:-

Costs ofSuit.
Plaintiff. Defendant.
K Pyas K Pyas
Stamp for plaint 50 (YO y
Stamp for power 75 Stampforpower 0 75

Pleader's fees 30 00 Pleader's fees 30 00

Subsistence for Subsistence for
witnesses "h 00  witnesses 00
Process fees . 00 Process fees 21500

Total mH Total H B
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K Pyas

joxe X anm ponplaint for K 200 20 00
Beduc il "Plaintiffs pleader's feeon K200 12 00
Deduct fee of defendant’s pleader on K200 2200
44 (0

Total costs to be paid to the plaintiffby defendant 43 75

178. (1) The provisions ofthe Code of Civil Procedure re-

lating to costs are as follows:-
(1) Section 35, which gives full discretion to the
Taxation of Costs.  trial Court inthe matter of costs.
(if) Section 35A, which makes provision for penal
costs in false or vexatious Suits.
(ii1) Rule 2 of Order XVI, which lays down a scale
of witnesses' expenses in civil suits.

(2) Copies of pleadings are always prepared by the ad-
vocate or pleader who is instructed in the case and the preparation of
such copies is as much a part ofhis duty as is the preparation of the
original plaint or defence. Consequently remuneration for this ex-
penditure is included in the allowances for advocates' or pleaders
fees. The cost ofapplications or affidavits and searching fees should,
however, always be included in the taxed costs ofthe case.

(3) Itisimpossible to include inthe taxied costs any com-
pensation for the loss of earnings of a successful party, or even for
his loss of time prior to his appearance in Court, but compensation
for loss oftime after appearance has been entered can be made.
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Therefore in the taxed costs allowance should be made, in ac-
cordance with the scale laid down in Rule 2 of Order XVI, for the
loss of time and travelling expenses of parties, in regard to their ac-
tual appearance hefore the Court, in the same way as is done in the
case of witnesses. All Judges have full power, under the provisions
of section 35 ofthe Code, to direct that such compensation for loss of
time and travelling expenses ofparties shall be included in the taxed
COSts.

(4) Judges are recommended to draw the attention ¢

parties to the provisions of section 35A of the Code, dealing with
punitive costs in false or vexatious claims, in all suitable cases.

Communication of Decrees and Orders affecting Immoveable
Property to Land Records and Registration Departments.

XX 2123, 179. The rules for the communication of information to the
Land Records Department and to the Sub-Registrar of Deeds are con-
tained in Order XX, Rules 21 and 22, and Order XXI, Rules 94 and
94p, The Judge must note in the diary ofthe case that copies of cer-
tificates have been sent as required by these rules.

180.  Under section 35a ofthe Code of Civil Procedure, puni-
tive costs may be awarded by way of compen-
sation in respect of' false or vexatious claims
or defences in civil suits or proceedings. For the guidance” of Courts
called upon to exercise this power, the following instructions have
been issued:- _
(1) The power given may be exercised in the case of

suit or other proceeding not being an appeal. The Court cannot act of
Its own motion but only on an objection by one or other ofthe parties
there to and then only if the objection has heen taken at the earlier
opportunity. The claim or defence must have been disallowed, aban-
doned or withdrawn m whole or in ,oart. The Court must be satisfied
that the claim or defence is either false or vexatious to the knowledge
of the party by whom it has been put forward and also of the justice
of the objection,

Punitive Costs.
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(2) The Court must give the party against whom the

objection is made an opportunity of meeting it. After hearing him.
unless he fails to appear or does not desire to be heard, the Court may
proceed to make an order for payment of compensatory costs. This
order should be included in the judgment.

(3) The Court must always fully record its reasons for
holding the claim or defence to be false or vexatious.

(4) A claim or defence may be held to be "vexatious"
when its main objects Is to cause annoyance and this object can be
gathered from the nature and substance ofthe claim or defence itself
and from the surrounding facts and circumstances. If primarily de-
signed to cause delay or to put the objector to needless expense, it
may well be held to be "vexatious."

(5) The limit ofthe amount that may be awarded is set
out in sub-section (2) to the section, but it is not intended that the
maximum amount should be allowed as a matter of course in evely
case in which compensatory costs can properly be allowed. The pri-
mary object is to compensate the successful objector for the trouble
and expense to which he has been unnecessarily put. It is not to pun-
Ish or to mark the displeasure ofthe Court though it may be hoped
that the possibility of an order for compensatory costs may lead to
some reduction in the number of the false claims and defences that
are at present so frequently put forward.

(6) Section 95 of the Code makes a somewhat similar
provision for the case of an arrest or an attachment or a temporary
injunction and in such cases that section should still be applied.

(7) The Courts should exercise the greatest care and dis-
cretion in the use of these powers now granted. It will not be sulll-
eleiU that the claim or defence fails.
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It must be shown to be false or vexatious to the knowledge of
the party and the Courts must be careful to appreciate the difference
between a claim or defence which is not proved and one which is
demonstrably false.

Champerty.

181, (1) Champeitous agreements, that is, agreements
whereby a person who has no interest in the subject-matter of a suit

or proceeding ives monetary assistance or legal advice to, or other-

wise maintaing, the RIamefm consideration ofan aghreem_ent by the

plaintiffto give t0 him a share of the proceeds of the I|t|fgat|on, if

successful, or in consideration ofthe plaintiffhaving transferred his

Interest or part thereofin the subject-matter of the suit, although not

illegal, are nevertheless objectionable. All Judges should therefore

scrutinise the circumstances under which a plaintiffappoints an at-
to.rneg under a power-of-attomey, and if the attorney is not a close

friend or relative ofthe plaintiffor an agent appointed in the ordinary
course o f husiness, Jucges should insist on the personal appearance

m1  ofthe plaintiffunderdwproviso to Orderm, Rule 1. _

XXxm5. 82) Inall-applications to sue mformapauEens the peti-
tioner should be specifically questioned as to whether he has given

power-of-attomey to any person, or whether he has entered into an

such agreement as is mentioned in order XXXDI, Rule 5, Clause ée{

Ifhe has appointed an attorney, the attorney should be examined as

to whether there is any such agreement. _

(3) Criminal proceedings should be taken against per-
sonswho are found to have instituted bIackmang or dishonest claims
by means of suits. The circumstances ofany such case occurringin a
subordinate Court should first be reForte to the District Judge for
orders beforecriminal proceedingslri instituted,

XXV, 2 ~(4) Attention is also Invited to the Order XXV, Rule 2
of this Order provides that when it is proved that the plaintiff has
entered into a champertous agreement with any person a Court may
award cost againsts the plaintiffon a special scale and may also order
him to give security for the estimated amount of such costs.
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On failure to furnish security withinthe time fixed by the Court
the suit may be dismissed.

) Whenasuit is filed to enforce a champertous agree-
ment, the Court has power to decide whether the agreement was un-
fair to the plaintiff, and if so to declare die agreement unenforceable
as opposed to public policy under section 23 oftile Contract Act. It
may also, instead of giving a decree (for the full amount claimed
under the agreement, grantthe maintainera decree only) for the sum
actually spent by himplus reasonable interest

Receivership Proceedings.

The following instructions should be observed in the conduct
ofall cases, except Insolvency Cases, where a Receiver is appointed.

182. (1) No ministerial officer ofthe Court, other than the
Bailiff, should ever be appointed as a Receiver. There is no objection
to the appointment ofthe Bailiffas Receiver in respect of estates of
small value, provided that he gives sufficient additional security for
the performance of his duties as such. But in the case of estates of
considerable value an Advocate or Pleader of the Court, or some
other person of standing not connected with the Court, should be
appointed as Receiver.

(2) Proceedings connected with the appointment of a
Receiver should never betaken inaregular suit They should always
form the subject ofa separate miscellaneous case.

(3) The formal order appointing a Receiver should be
made out in Form Civil 119 A copy ofthe order should be givento
the Receiver on appointment.

(4) Theamountofsecurity demanded from the Receiver
should be fixed at a sum approximately equal to the gross annuo!
Income ofthe estate. There is no objection to a Receiver’s bond be*
mg given in die form ofa Fidelity Guarantee Bond.



173

~(5) The order appointing a Receiver should mention

specifically the propertﬁ_ofwhmh he 1s appointed Receiver, and the

powers conferred upon him. - should set out that he will be remuner-

ated in accordance with the scale contained in Rule 2 of Order XL,
Code of Civil Procedure,

It should require him - _

(1) within one month ofthe date ofappointment to take

over possession of all moveable and immoveable

P_roperty belonging to the estate, and to file in Court

ists of all property of which he has taken posses-

sion:
(ii) to file accounts at the end ofthe first month and sub-
sequent accounts at the end of each subsequent pe-

__riod ofthree months,

(iii) on each occasion before ,f|||n? his accounts to pa?]/
all monies in his hands into the Treasury throug
Bailiffs Register No. I, except a sum to be fixed In
the order, which he may be allowed to keep in his
hands to meet current expenses. Thechalan ofcredit
to the Treasury must be submitted each time for
check by the Judge when the accounts are filed.

, 56) When the Receiver submits his accounts, this should
be noted in the diary of the connected Miscellaneous case, and the
amount deposited into the Treasury, and the chalan number and date,
and the fact that the chalan has been seen by the Judge, should also
be noted in the diary. _ _

(7) The chalan ofcredit of monies to the Treasury should
be returned to the Receiver after inspection. Accounts submitted by
him should be filed inthe case. _ _

(8). When accounts are filed, notices should be issued at
once to all parties to the litigation that the accounts for a certain pe-
riod, to be named, have been filed by the Receiver and will be taken
into consideration on a date, which should be fixed. On that date the
objections of the parties to the accounts, ifany, should be heard, and
the Receiver should also be heard, If necessary, and formal order
should be passed, either approving of the accounts or directing the
Receiver  to what further steps he is to take in regard to them.
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the latter case  new date should be fixed for filing revised
accounts by the Receiver after taking necessary action as directed by
the order, and the parties in a similar way should be given an o?p_or-
tunity to object to the revised accounts "On each ocCasion on |I|ng
accounts, the accounts must be taken into consideration and passe
in this manner, o _ _

- (9) Where the Bailiffis appointed Receiver, he must, at
once pay into the Treasury through Bailiffs Register | all moneys
received less such amounts as are required for immediate disburse-
ment in connection with the expenses ofthe Receivership, The pay-
ment of such_sums into Treasury should be noted in the d|arY ofthe
proceedings in the manner laid down in para%ra h 1043(2). In other
resPects the rules contained in sub-paragrapns El) to (8) should be

followed.
(10) Under Order XL, Rule 3(b1 ofthe Code of Civil Pro-
cedure, the accounts of the Receiver shall be in such form as the
Court direct. To facilitate audit of the accounts, it Is advisable to
direct inall cases that a Receiver shall maintain a Cash-book such as
1S Prescrlbed In paragraph 355(4) for Receiversinsolvency cases, and
a file of vouchers, Chaians and other connected papers arranged in
chronological order. Otheraccounts to be prescribed will depend upon
the nature of the particular estate that iSiQ be administered by, the
Receiver. In cases where it is necessary for many receipts to be given
by the Receiver ii may be convenienit to provide him with pitited
hooks of receipts. Where a person ather than the Bailiffis appointed
that he should'submit his accounts for audit by the outside audit staff
of the Accountant-General's Offipe.

CHAPTER VIIL.
Procedure in Execution. _
183. (1) On the presentation of applications for execution,
Application for orderi,thereon shoHId, except nl]a vety Jew
. execution.  complicated cases, be passed on the same day,
and in all cases should be passed at the latest on the next day after
presentation. - .
_ . Applications for execution should not be returned
on frivolous or insufficient grounds. Ifa wrong aimount is enteredin
the application, should correct the error and issue execution for the
amtﬁunt as corrected. All technical errors should be similarly dealt
with.
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When it becomes necessaly to return an application for amend-

ment, an order must be passed setting out specifically the matters in
which the apgl_mat_mn s inaccurate, and when an application is so
returned all objections to it should be noted thereon, once for all.

Precepts.

184. The Court which passes the decree may, on the applica-
tionofthe decree-holder, issue apreceptto any other competent Court
to attach the judgment-debtor's property pending transfer ofthe de-
cree for execution inthe ordinary course. This attachment remains in
force for only two months, unless the Court which passed the decree
takes action as indicated in the proviso to section 46.

TVansfer of Decrees for Execution.

185. Applications under section 39 for the transfer ofa de-

Appiication for ~ cree for execution to another Court shall be

Transfer. ~ made by a verified petition in which the

reasons for the transfer shall be set out and the particulars mentioned

in clauses (a) and (b) ofthis sectiorilfeither applies, shall be dearly

stated. Under Order XXI, Rule 6, every application shall be accom-
panied by a copy ofthe decree and two certificates.

186. The conditionsunder which a decree may be sent for
conditions of  EXECUtiogtoanother Courtare set forth in sec-
Traster. tion 39, EXcept in the case of atransferto a
Court subordinate to itselfj a Court can transfer a decree for execu-
tion only on the application ofthe decree-holder.

187. A Court sending a decree to another Court for execution
Documentsto ~ must send a copy ofthe decree, a certificate of
dGiravfeneLresS  non-execution, or of partial execution, s& the
case may be, anda.copy of any order for the execution ofthe decree
or a certificate that no such order has been made. The certificate of
non-execution, or of partial execution should be in Form Civil 71.
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188. Ifthe Courtto which a decree is sent for execution is in

Court to which  the same d|shr|ct as the Cour{)wmch asFed

Decree may hesent, the decree, the papers described In‘the last

Ba_ragraph shall be sent direct. If not, the papers shall be sent to the
istrict Court ofthe district in which the decree 1S to be executed.

189. The papers specified in paragraph 187 should ordinarily

Mode of transmission, b? Sﬁnt by regi IE‘EdeOSf and not bglthﬁhand

-Incidental charges, Of the decree-holder, All incidentdl ¢ ar?es

such as those for postage and registration should be paid as contin-

8ent charges of the Court by which t_he?/ are sent; and should not be

: edmande from the person &t whose instance the papers are transmit-
ed.

. 190. When adecreg is transferred to another Court for execu-
tion the execution proceedings inwhich the order fortransfer is passed
should be closed forthwithon the decree being duly transferred in
accordance with the order.

191. A District Court, to which a decree is sent, may direct
Discretion of ewg/ Shubordlnate Courtto execud;e I, growded
District Court, _ thatthe Court cannot execute a decree In.a suit

the value ofwhich Is in excess ofthe pecunla\|}/ limits of itsjurisdic-
tion. om

192.. For the procedure ofthe Court to which a decree is sent
for execution if no apfllcatmn IS made to its to execute the decree,
see Order XXI, Rule 10A.

193. A Court to which a decree is sent for execution by an-
Certificate of  Qthey Court certify to the Court which passed
Execution.  the decree the fact ofexecution or, where the

decree has not heen executed, the circumstances attending the failure
to execute it. A special form (Form Civil 72) has been préscribed for
the certificate ofexecution or non-execution.

Application for Execution.
194. Inthe case ofa decreée 1|‘Ootr the pa r_r;letrht ofrmoney, h; me
Ora, application. W&qﬂ]gp}heetm?er IOSth\He E)assfna gﬂﬂg ae?creee,
an oral application may be made for immediate execution by his ar-

rest. On an orai application under Order XXI, Rule 11(1), execution
can only be granted against the person

«



XXI, 10.

177
195, Subjecttothis provision an application for execution must
Witten application be made to the Court which passed the decree

abowcase.eXbept  or to the Courtto which it has been sent for
execution. It must be In writing and must contain in a tabular form

XXI, 1(2). the particulars specified in Order XXI, Rule 11(2). It must be veri-
XXI, 11(3). fied in the same way as a plaint. An application for execution need

XXI, .

XXI,46,48.

X, 12.

not be accompanied by a copy ofthe decree to be executed, but the
Court may require one.

196. (1) When, atthe time ofpassing the decree under Order
payment by XX, Rule 11(1), or after passing the decree
Instalments. ~~~ Under Order XX, rule ].1(28, an order is made

for payment of the decretal amount at a deferred date or by instal-
ments, or when the parties agree that payment ofthe decretal amount
shall be made at some deferred date or bK instalments, application
for execution can be made by the decree-holder only when the date
fixed for paymenthas passed, or one or more ofthe instalments have
become due under the order or agreement and remain unpaid. When
ail application for execution is made in the latter case the execution
proceeding should be closed as soon as the instalments in respect of
which the proceeding has been opened have been realized or proved
wholly or in part to be irrecoverable in that proceeding. Action in
that proceeding cannot be taken for the recovery ofany other instal-
ments hesides those the payment of which was overdue at the time!
the application was made, and the proceeding cannot be kept open
forthe recovery ofany other instalments besides those mentioned in
the original agpllcatlon. _

(2) Inthe case of decretal amounts payable by instal-
ments under Order XX, Rule 46 or Rule 48, the execution proceed-
Ings should not be closed until the full amount due under the decree
has been recovered or further recovery cannot be mae.

197. Anapplication for the attachment of moveable property

List of property to belonging to the judgment debtor but not in
be attached. IS POSSESSIon must be accompanied by an

inventory ofthe property to be attached.
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XX1.1¥ 198. An application for the attachment of immoveable prOﬁ-

Pian of immoveable erty should be accompani® by a plan of the
property. land to be attached.

XXI. 14, 199. If the propertr to be attached is land registered in the
Attachment of land ~ Collector's Office, the Court may require the
Coitector'sToffice. ~ applicant to produce an extract from the reg-
Ister ofthat office giving the particulars specl-

fied in Order XXI, Rule 14.

48, Limitaton 200 Asan ordinary rule, an application forthe execution ofa
A g3Schedulc Limitation of  decree mustbe made within twelve years from
execution. JLut an application may be'barred by

limitation under the Limitation Act in a shorter period.

XXI. 17, 201. Ifan application does not comply with the requirements
Rejection of  0f Order XXI, Rules 11(2), 12,13 and 14, s0
application. ~ {"*Las applicable, itmay be rejected or returned

for amendment.

XXI. 21. The Court may inany case Refuse Execution atthe same time

against the person and property ofthe judgement debtor.

202. When an application is admitted, a note of the applica-

PO o tionandthe date on which it was made mugt

application. D eritered in Register No n, and, subject'to

the foIIowin? paragraph, execution must be ordered in accordance
with the application.

XXI, 22, 203. Subject to the proviso in Order XXI, Rule 22(1) and to
Notice of  Rule 22(2), instead of issuing process the
Judgment-debtor ~ Court must Issue notice to thejudgment-debtor

to show cause- -
a) when the decree is more than three yearsold; 3
b) when execution is sought agamst the legal repre-

sentative ofthejudgment‘debtor.

Notice is not necessary merely because the decree was passed

ex-parte. W% . =

«
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XXI. 23, 204. If after notice has been issued under Order XXI, Rule
23, the judgment-debtor does not appear, or does not show sufficient
cause, execution must be ordered.

XXI. 18, 205. 1f execution of cross decrees is sought, only the decree
Cross-decrees.  for the larger sum can be executed, subject to
Order XXI, Rule 18.

206. Members of Court establishments are strictly prohibited,
on pain of dismissal, from giving notice of applications for attach-
ment except by special order ofthe Court in each case.

Mode of Execution.

56,60, XXI,  207. Subjectto the discretion allowed by Order XXI, Rule 21
1(1).2142.  Decree for Mongy, (paragraph 201), and to the exceptions noted
in paragraphs 194,214,215,217 and 269, a

decree for money may be enforced by the imprisonment ofthe judg-
ment-cebtor, by the attachment and sale ofhis property, or by both.

XA, 3L 208. A decree for specific moveable may be enforced by the

Decree for specific Seizure and delivery of the moveables or by

moveables, etc.  the imprisonment of the judgment-debtor, or

by the attachment of his property, or by both imprisonment and at-
tachment.

XXI, 32,33, 209. Decrees for specific performance may be enforced by
Decrees for specific Imprisonment or attachment of property, or
performance, etc.  0Oth A decree for restitution ofconjugal nghts

cannot he enforced by imprisonment.

XXI, 45(1). 210. Decrees for the delivery ofimmoveable property are ex-
Decree for delivery of €CUted by the delivery of possession and the
immoveable propert. - ramoyalifnecessary, oany person hound by

the decree. See also Order XXI Rule 35(2) and (3).
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If the property is occupied by any person not bound by the
decree to vacate it, delivery is made by affixing-the amount on the
property and notifying or proclaiming It to the occupant.

211, A date must be sgecified In every warrant for execution
Execution and 0N Or before which it must be executed. The
Return of Warrant, Warrant must be returned with and endorse-
ment showing date and manner of execution or the reason of non-
execution.
212, Ordinarily decrees for partition should not be sent to the
Collector forexecution. Section 54 ofthe Code
Decrees for the of Civil Procedure apgi)lles only to estates as-
parttion oF 1and.  secsed as a whole to farld revenue, and does
not cover estates in Burma which consist of land that has been brought
under supplementary survey and is assessed at acre rates. In such
cases partition does not involve any alteration either in the total land
revenue collected or in the rate at which it is levied. |
The proper procedure therefore for a Civil Court which has
Issued a decree forthe partition ofan estate in Burma is forthe Judge
on the application or with the consent of the parties, to appoint a
Commissioner to carry out the partition at such fees as he thinks
suitable. OrdinariI?/ an officer of the Land Records Department not
below the rank of Inspector may. be appointed to carry out the parti-
tion {see alsw)aragraph 292). N
213. When process has issued it isthe duty ofthe Bailiff, sub-
Duty of Bailiff in  jectto Order ~ *Rules 45a and 45b, to ex-
execution of Process, €CUte It Unless the process is withdrawn by the
Court or unless the amount ofthe decree Is paid to him for deposit in
Court. It is the duty of thte decree-holder, or ofthe judgment-debtor
under Order XXI, Rule 2, to certify to the Court any adjustment or
payment in satisfaction ofthe decree. There need be no objection to
the temporary stay of actual execution of a.process to enable tiae de-
cree-hoider to certn‘K any gayment or adjustment but that is the ut-
most extent to which the Bailiff can take action when either of the
parties reports to him the satisfaction ofthe decree.
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. ATTACHMEN . .
214, Property Imb@to attac mentTII execution of a decree is

described in section 60 ofthe Code. Special attention should be paid
to the list in this section of propertY not liable to attachment. In par-
ticular care should be taken to exclude from attachment, in the case
of agriculturist, property described in paragraphs 215 and 216.

215. In the case of the agricultural produce and the property
XXX of an agriculturist which are liable to attachment in ex-
XXX ecution ofa decree, the methods how to function on such

a matter were, then, shown in sections 215 and 216 pf

><2;<@< Burma Courts Manual. But in accordance with the

XXX provisions under The Peasant's Right Protection Law, the
agricultural produce and the property of an agriculturist
cannot be attached in execution of a decree. Thus, the
aforesaid sections were delected and had to, in great care,
study on the provisions under The Peasant's Right
Protection Law and Court Instructions No. 3/64.

21T Sl) Special attention Is directed to section 60(1), pro-
VISO gl), and the following provisions of the Burma Army Act: -

ection 26 t - Neither the arms, clothes, equipment, accou-
trements or necessaries of any person subject to this Act, nor any
animal used by him for the discharge ofhis duty, shall be seized, nor
shall the pay and allowances of any such person or any part thereof
be attached, by direction of any civil or revenue court or any rev-
ﬁnue-ofhcer, Insatisfaction ofany decree or order enforceable against

Im.’
(2) The pay and allowances of persons subject to the

Armr and Air Force Acts are not liable to attachment in respect of
liabilities incurred after the 31t December 1938 [See section 136(2)
ofthe Army Act and Air Force Act, and Notification uncer section
60(1) (/) ofthe Code of Civil Procedure*].

T Myanmar Amiy Act. 1959
* Judical Department Notification No.271. dated the 5hDecember 1938 as amanded
by Notification No.65. dated the 23"J January 1939
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218. Rules to requlate the procedure or all Courts in connec-
Attachment of the issue of warrants for the attach-
Moveabie Property. ~ments of moveable property and with the em-
ployment and payment oftemporary peons for
the custody of such property are contained in Order XXI, Rule 45a.

219. Judges of Civil Courts are required to observe the fol-
lowing principles when issuing warrants of attachment of proper-
ties:-

(@) The warrant must be properly worded.

(b) The schedule of properties to be attached must
clearly state what properties are to be attached md vagueterms should
be avoided. This schedule must be attested by the Judge’s signature.

(c) Where a large dump of paddy or the like is to be
attached itmay be all right to leave the attachment to aprocess-server,
but in the case of miscellaneous goods ofconsiderable value, surfi as
goods in a shop or house, and especially-at the headquarters of a
Bailiff, attachment should be made by the Bailiff or an Assistant
Bailiffhimself or under his direct supervision.

(d) The Bailiff or Assistant Bailiff should be held re-
sponsible for the safe custody of the attached properties and if there
IS n0 room to store the properties he must find a suitable dry godown
where they can be stored at the decree-holder's expense. Particular
attention must be paid to the storing of perishable articles seized.

(e) Ifthe properties consist of boxes or closed recepta-
cles they should be sealed with the Bailiffs seal or ifthat is uppossi-
ble with the judgment-debtor's but never with the decree-holder's
seal.

judges must satisfy themselves that the Bailiffs underthem
understand these rules and observe them.
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XXI. 4351, 220. Attachment of moveable property oilier than agricultural
produce in the Pos_sessmn ofthe Judgment-debtor. including negoti-
able instruments, is made by actual seizure. L
The attention of Judges s also invited to the warning printed at
the head of Form Civil 81" This warrant -of attachment is only-to-be
used when the property is actually in the possession of the judgment-
debtor.. Hie processserver must not seize_property belonging Jo the
judgment debtor in the possession of a third party.

221, Order XXI. Rule 45ft contains the rules regardin_? the
Rules for Custody  Maintenance and custody, while Uiidei aitach-
of Livesiock. ete.  NICI], of live-stock and other moveable prop-

erty, etc. 1

222. \When an objection, preferred to attachment of moveable
property, is disallowed, the Court should ordinarily'direct that the
additional expense incurred for cu_stod%, and _feedm? and tending
chargies ifany. of the pro&erty pendmg e decision of the objection

should be made costs in the case and borne by the objector.

XX, 4 223. Attachment of debts not secured by negotiable itislru-
Prohibiiory order  NiENt. shares,ohrmo(}/eable C[ot[‘i)erty,no} in thg
v Bossesslon ofthejudgment-debtor; is effecte
y ﬁ_ro_hlbltory orller.
One copy of the pronibitory order should be served on the per-
son prohibited under sub-rule (1) of Rule 46 of Order XXI, to whom
;}tshould be addressed, and one copy should be posted on the Court-
OUSE.

XX.63At0 224, (1) Attention is invited to Rules 63A to 63G of Order
B3Ci Realization of attached  XXI, regarding the realization of attached
debt, debts by means 0 fgarnishee Froc_eedm?s. The
person who owes the debt fo the judgment-debtor Is called the
‘garnishee”. If he does not pay the amount of the debt into Court, or
does not dispute his liability, or fails to appear in answer to a notice
to show cause, the Court ma¥]_order him to pay the amount into Court
and issue execution against him as though stich order were a decree
against him. o o
Ifthe garnishee disputes his liability to pay the debt

attached _t,he_gqu_rt can inthe execution proceedings proceed to de-
teFfnine hiis liability as though it were an ssue in a Su.
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225. (a) Attachment of a salary ofa public officer or servant
ofthe Railway should be made by the issue ofan order in Form Civil
78 to the officer designated by Government in this behalf, or if no
such officer has been designated, to the disbursing officer, directing
him to withhold monthly & specified portion ofthe salary, Under the
Code of Civil Procedurg (Second Amendment) Act, 1937, the first
K 100 ofthe sal_ar¥] and one-halfofthe remainder cannot be attached.
The amount withneld is usually paid into Court by the withholdin
%fb%eg. (See Government Financial Department Circular No. 26 0

~ (b). Variousnotifications (printed a_sA?pendix VI%have
been issued under Order XX, Rule 48'(1), relating t0 the attachment
of salaries of Government officers.

((f(} When prohibitory orders are to be sent by post, they
should be addressed to the officér by name and sent by registered
post acknowledgment due and not bY ordinary post. _

éd) When a_portion of the saIarY ofa public servant is
attached under the provisions of Order XXI, Rule 48, it is for the
Court and not for the Dishursing officer to decide how much ofthe
salary Is attachable, and the Prohibitory order should sRecn‘y the
amount which is to be deducted from the salary each montn. Inorder
that this may be done the decree-holder should be required to state at
the time of his ap]ghcanon for attachment what is the salary of the
judgment-debtor The D|sbursmg officer is only responsible for de-
ducting the amount he is: ordered to deduct under Order XXI, Rule
48 (_IP. unless the attachable portion is already being withheld and
remitted to @ Court under a previous order of attachment, in which
ease he must return the Prohibitory order under Rule 48 (2).

226. Under Order XXI, Rule 48 (3), the Government of the
Failure of Heads of local autholnt IS Jes onshble that the sums o
Departments to enforce MONeY Included in prohinitory orders Issue

Cl7rTs dQRMELL 2f a%ainFttEs servants are P%arl lfoec ! and the liabil-

Ity o the Governmen author Ity can
be legally enforced. Heads of Departments have been warned that
when'a Prohlbﬂo_ry order attaching a portion of the salary ofa Gov-
ernment servant in their Departmeént Is sent to them theY must com-
Ply immediately and without protest or discussion with the orders of
he Court, as thiey are the agents of the Government in carrying out
the orders of the Judiciary.
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Any Head of Department therefore, who fails promptly to de-
duct from the salary of a Government servant in his Department the
sum of money entered in a prohibitory order sent to him for execu-
tion, renders the Government liable for that sum. This I_|ab|I|t¥_ lie
Government, at its discretion, may transfer to its disbursing officer,
and if any case is reported to the Government where the Head of a
Department has failed to realize the sums due under prohibitory or-
ders issued throu%h him it will be for the consideration of the Gov-
emment whether he should not be called upon to make good any loss
that by the Court concerned, through the District Court, to the Regis-
trar, High Court, who will take such action as may appear to be nec-
essary In each case.

221. The salaries ofemployees in private firms cannot be at-
tached in the same war as can the salaries of Government officers
and others. Attachment can only issue on the salary of an employee
ofa private firm after it has become due, as a debt incurred by a third
party (in this case the empIoKer% in favour of the emp_logee {in this
case thejudgment-debtor). The form applicable is Civil 76.

228. Where the royalties due to ajudgment-debtor from any

Attachment of  SOUICe.are to be the subject of attachment by

Royalties. ~ prohibitory order addressed to a company or

~otherconcern pa |n%those royalties, it shall

be expressly stated inthe prohl_b|tor¥]or er that the roxalhes areto be

paid by the addressee directly into the Treasury, on chalans counter-
signed” the presiding officer of the Court,

xxi, 174 229. Care should be taken to observe the direction in Order
Excessive Attach-  XXI* Rule 17 (4), that in the execution of a
mentProhibited.  Oescrec for money, the value of the property

must as nearly asmay be, correspond with the
amount of the decree. The practice of attaching property of value
Iarg_e(}ydm excess of the amount of the decree should be carefully
avoided.

XXI, 52, 53 230. Rules for the attachment of property dg{)osited in Court

Ataorert of Im - or with a public officer, and of decrees, are
moveable Property,  contained in Order XX, Rules 52 and 53,

«
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XXI. 54, 231, Attachment of immoveable property is made by a pro-
Attschnicin of — Pibitory order which should be posted on the
immoveable Property. - Court-house and property and proclaimed on
or near the property.

XXI-%5- 232. Ifthe decree is satisfied or reversed, any attachment sub-
VitdrauaboF  Sisting at the time is deemed'to be withdrawn.
Attachment. Inthecase ofimmoveable property, ifthejudg-
_ ment-debtor applies and pays the necessary
costs, the withdrawal must be proclaimed inthe manner provided for
making attachments.

XX-31 233. Property attached to enforce a decree for specific move-
ration of Attach- aDles, remains under attachment for three
men? under Decree for MONthS Which period may on aé)é)hcauon be
specific movables, etc. €xtended to Six months If the decree is not
obeyed in the meantime At the end of that period it may be sold on
the application of the decree-holder and the proceeds applied as di-
rected in Order XXI, Rule 31. Ifno aRphcatjon for sale'is made and
granted, the attachment ceases after that period.

XXI. 32 234. Property attached to enforce a decree for specific per-
formance or for restitution of conjugal rights
c « subject to the rule inthe last preceding Seo
e tion, the maximum period of attachment be-
Ing <reyear insteadofsix months,

xxL 58.63. 235. Claims to attached property or objections to attachment
Clims attached ~ are investigated under Order XXI, Rules 58 -
_ Property. 63. Care shiould be takentonote  the execu-
tion record tile substance of any order passed on such investigation
and to eoirimuiiicaie it tq the Bailiff

236. When a warrant of attachment is issued with a view to
the sale of the property attached, the Judge shall invariably enter in
the diary ofthe case the date fixed for the return ofthe warrant; and
shall adjourn the case to that date. The decree-holder shall be in-
formed of the date, and shall be warned that if he fails to pay the
court-fees for the proclamation of sale and for the necessary notices
(BLor before frhat date, tit r Hon for execution will be dismissed
Uild the attachment withdra
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Sale of Property.

XXI. 25, 237. When a warrant of attachment has been issued with a
Procedure subse-  VIew to the sale of the property attached, the
quent to Attachment, Jud%e shall, on the date to" which the case, Is
adjourned for the return of the warrant, scrutinize the endorsement
made thereon under Order XX|. Rule 25, and shah make sure that
the attachment has been R_roperly_ear_ned out in accordance with Or-
XX. 43 - 54-der X X1, Rules 43-54. This scrutiny is most important in the case of
immoveable property. He shall also ascertain that the court-fees for
XX1.66(2). the sale and for the 1ssue of notices under Order XXI, Rule 66 (2),
have been duly paid. If satisfied on these points; he shall, in the ab-
sence ofany objection to the attachment or other sufficient cause for
postpon;n? the sale, fix a further date for setting the particulars to be
entered inthe proclamation of sale, and shall isSue notices ofthe date
s fixed to the decree-holder and thejudgment-debtor, as required by
Order XXI, Rule 66(2).

XXI. 66(s). 238. Onthe date fixed for the settlement ofthe particulars for
 Particulars to be _thg proclam%tlon, thT decree-holder and, the
inserted ~ Prociama-  JU gment-de_ tor shall, ifthe apPear, be given

tion of Sale. an Pportumt of being hedrd’ e(};ardmg the

Pa_rtmulars. The Judge shall also hold any further inguiry that he may

hink necessary under Order XXI, Rule 66 (4). When Satisfied that

all the necessaiy particulars for insertion inthe proclamation are avail-
able, he shall, without requwmﬁ anY further formal application, pass
an order for the sale of so much ofthe property as may be necessary

to satisfy the decree. _ T

Courts should not enter into a prolonﬂed Investigation under

Rule 66 82%(e) of Order XXI, to determine the value ofthe property

to be sold, but'should enter the estimated value ofthe property in the

sale proclamation by enterlng_therem the estimates ofthe valuie given
by boththe decree-holder andjudgment-debtor, or by maklnq arough

estimate ofthe value having regard to the circumstances ofthe case.

0239, When property is ordered to be sold, the Judge should
consider, with reference to Order XXI, Rule 65 (Z%and_(é), what will
be the most suitable plaice for holding the sale with a view to obtain-
Ing the h|%hest net sale-proceeds and'should ?ass orders as to where
the sale shall be held and whether the property shall be produced at
the place of sale or not,
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240, As to the time and place of sale of agricultural
X X X produce and sReuaIIy %rowmg CIops are
Cox o mentioned inthe Courts Manual is now de-
leted The Peasant's Right Protection Law. 1963 prohibits the at-
tachment and sale of the agrlculture produce and the property of
the agriculturist. To take due care to study the Peasant's Right
Protection Law,!963.

241, The attention of all Civil Courts is called to Rule 20,

Saleof land liable Clause (3), ofthe rules under the Burma Land

to resumption.  ancj Revenue Act, which makes it a condition

of all grants and leases that the holder shall not, within a certain pe-

riod, suffer the whole or any part of the land %ranted or leased to he

sold in execution ofa decree. It follows that the sale of such land in

execution ofadecree within the period specified will render the land
liable to resumption by Government under Rule 21.

By Burma Land Revenue Direction 83 at page 153 ofthe Lower
Burma Land Revenue Manual, 1938, the permanent transfer to non-
agriculturists of land occupied by squatters, in Lower Burma, inwhich
the right of Iand-holdersh||p has not accrued, is ordered to be discour-
aged, and it is stated that land so transferred is to be resumed.

Similarly, by Burma Land Revenue Direction 86 at page 146
ofthe Upper Burma Land Revenue ManuaL 1939, State Land in Upper
Burma is ordered to be prevented from falling intothe hands of non-
agriculturists and it is laid down that State Land so transferred is
liable to be resumed.

Order XXI, Rule 66 {2?(e), ofthe Code of Civil Procedure re-
quires a proclamation of sale to specify everything that the Court
considers it material for the purchaser to know in order to[j]udge of
1ie nature and value of the property to be sold. Inany case, therefore,
In which it is brought io the notice ofthe Court in any way that land
about to be sold In execution of a decree is land to which the
abovementioned orders apply, although there is no provision for re-
fusing an order for saie on this account, it is the plain duty of the
Court to enter distinctly in the proclamation of sale the fact of the
liability to resumption after the sale. If necessary an inquiry in this
matter should be made under Order XXI, Rule 66{4), before the proc-
lamation is issued.
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242, Whe a Judge orders the saie of attached property he
shall record on the diary ofthe execution Rroceedm?_ -
() the date on which the met hod ofpublishing the proc-
Dates to be fied  [amation shall be reported to him;
on ordering sale. (b the date fixed for the sale: and
(c) the datfcon which the report ofthe sale shall be su

mitted; and shall adjfourn the case fo the date (a). The decree-holder
shall be informed ot these dates.

XXI.67.68. 243, On the date fixed for the repdh regarding to proclama-
Publication of tion, the Judges shall scrutinize the report and
~ Proclamation.  make sure that the proclamation has been pub-
lished in the manner prescribed in Order xx1, Rule 67, and that the
co%/ has been fixed up inthe Court-house in due time with reference
to Order XXI, Rule 68. If satisfied that the manner and time of the
P_ubhcanon have been correct he shall adjourn the case to the date
Ixed for the reﬁort ofthe sale. N
244, 1ftne sale is for any reason postponed by the Bailiff; he
Postponement of  Shall make ateport ofthe reason for the post-
- ponement and of the TJjate_to which it is post-
poned, on or before the date originally tixcd for his report. Ifthe sale
IS postponed by the Court, the Judge shall record the reasons For the
post[non_ement in th6 proceedings. In eithe&of such eases the Judge
shall adjourn the case to « fresh date for the sale report.

245. When the property has been sold, tile Bailiffshall attend

Report of Sale  the Court on,the date fixed with his report of

_ the sate, which shall not be written on the

warrant, blit shall be m Fonn Civil 95. At the sanje time hE shall
submit for inspection the entry in his Register No. | ofthe amount of
the sak-proceeds or ofsu<\:ﬁ1 portion thereofas may have been paid at
once. C N e
|ft)ie property sold is immoveable property; ind a portion of

the purchase money still remain outstandmgf_at the time of the re-
Port the case shall be aghin ad{ourned to the firstsuitable date after
he lapse of fifteen days from the date of the sale, bn that date the
Bailiffshall again submit his Register No. I for the inspection ofthe

ntiy ofthe balance ofthe sale proceeds.
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246. Whenever money realized in execution is paid into the
Verfication of ~ Treasury the Bailiffshall submitthe ﬁh an for
Chalans by Judge. jnspece 00 s1n Jns Reegister N o J forthe Judge’s
Initials to the appropriate entry atthe earliest Opportunit%. |fthe money
has been already paid into the Treasury atthe time ofthe submission
of the register under paragraph 252 the chalan may conveniently be
submitted for inspection, and the register initialled by the Judge at

the same time.

247. On every date to which a case has been adjourned for

Case 10 be railed . any relport under paragraphs 242-245, it shall

open Cout. e called in open Court, and if any inter-

ested party appears, he shall be given an opportunity ofheing present
during the proceedings connected with the report.

248. The duty of conducting a sale in execution of a decree

Sale by Process-server, may be entrusted to a process-server whenthe

property is moveable property not exceeding

K 50 in value and when, in the opinion of the Court, for reasons

recorded in the diary of the case, the Bailiff cannot personally con-
duct the sale. See Order XXI, Rule 65(1).

249. The following order has been issued by Government -
No clerk in the office of any Deputy Commissioner,
Clerics not to bid at Subdivisional Officer, or Township Officer
Q5 shall, without first obtaining the Deputy Com-
x missioner's written permission to do so, bid
for any property, moveable or immoveable, put up for sale in execu-
tion ofa decree within the district in which he is serving. This order
also applies to clerks employed inthe offices of District Judges, and

other Civil Judges.

250. Anofficer having any duty to perform in connection with

Restriction on @ Sale IS absol_utel?/ prohibited from bidding
hidding at sales, ~directly or indirectly.

* Appointment Department Circular No. 15 of 1892,
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XXI. 7. 251. The price of moveable prope_r%y must be paid when di-
Payment of price of rected by the Bailiff; and in default of pay-
moveable property.  menf the property must be resold forthwith:
xxI, 72, Subject to the provision of Order XXI, Rule 72, a sale of moveable
property becomes absolute as soon as the purchase money is paid,
and a receipt, which the Bailiffis bound to give, furnished. No order
of confirmation ofthe Court is required.

252. \Whenever Huns orotherarms inrespect ofwhich licenses
Arms sold by public. NaVe to be taken by purchasers underthe Anus
Jugpin Inenectton oF act are soloibz pubtic auction m execution of
decrees, the Court directing the sale shall 3ive due notice to the Mag-
istrate of the district of the names and addresses of the purchasers,
and ofthe time and place of the intended delivery to the purchasers
of such arms, so that proPer steps may he taken by the Ipollce to en-
force the requirements otthe Arms Act. See Order XXI, Rule 81a.

34, ActEXof 253, An ordinary Court invested with Small Cause powers

1 - Sale of immoveabk  1H® section 10.0fthe Courts Act, 1950 can
gropgng execution of on the regular side attach and sell immove-
maii Cause decrees-  @"|€ Property in execution of decrees passed

on the Small CauSe side.

XXI, 8 254. The provisions of Order XXI, Rule 83, which authorize

Private sale, etc., of the Court~o allow the amount of the decree,
immoveable property,  except decrees for sale in enforcement of a
mortgage of, or charge on, immoveable property* to be realized by
lease, mortgzi?e, or private sale of immoveable property, should be
borne in mind.

XXI,8485. 255, One-fourth o_fdthe priceofimtr;noveable_%r_opfe_;ty mudst be
, paid at once and, the rest within fifteen days.
imnvestle v, ° In case of defauft in payment o the percent-
XXI. &6, 8. age the property must be resold forthwith; in
¢ case of default in payment of the full amount, the property must be
sold after a fresh proclamation. In the latter case the deposit may be

forfeited to Government,
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XXI. 72 256. Under Order XXI, Rule 72, where the decree-holder pur-
Purchase by Decree- Chases the property he is entitled as of right,
holder. subject to any orders for rateable distribution
of the sale proceeds, to set offthe amount of his decree against his
XxI, 84, purchase money, and Order XXI, Rule 84(2), says that in such a case
the Court may dispense withthe deposit required by that rule.

XXI, 71, 257. Any loss on a resale of either moveable or immoveable

Loss on Resale ~ property may be recovered from the default-
Ing purchaser.

XX, 72,89, 258. Application to have a sale of immoveable property set
90,91,92. Applicationto set ~ aside may be made by thejudgment-debtor or
asidesale ~ other inferested person on makmgi a deposit
Limitation Art. as provided in Order XXI, Rule 89(1), or by the decree-holder orany
At*66e n*Pel™ Lwhose interests are affected by the sale on the ground ofma-
terial irreqularity or fraud (Rule 90), or by the purchaseron die ground
thatthe iud%ment-debtorhad no saleable interest inthe property sold
gRuIe9 ). The period of limitation for every such applicationis thirty

"days.

XX, 93. 259, When a sale is set aside under Order XXI, Rule 93, the
Return of purchase purchaser is entitled to receive back his pur-
money.  Chase money with or without interest as the

Court may direct.

%92%) 260. A sale of immoveable property does not become abso-
HINRS  confiftutkm sl of Iute tll it is confirined by the Court The 0
Aticle 166 immoveaMe property, der Qf confirmation shall be recorded in the
execution file. It should not be passed till the period oflimitation for
applications under Order XXI, Rule 89, 90 or 91, has expired, or
until any such application has been disposed of.

XX, 9%, = 261. When a sale of immoveable property is confirmed, the
sSuieLArt.  Certificate of Sale.  Court must ?rant a certificate to the purchaser
18 Registration on payment by him ofthe prescribed stamp

Act, 89 duty. Acopy ofthe certificate should be filed in the execution record
and a copy should be sent to the Sub-Registrar.
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262. The rule for the communication of sales to the Land
Communication of  Records Department is contained in Order
5 68 Department@ XX I>Rule 94b (also ° rder XX, Rules 2
Dept _ an>é_2 .the udlge must note |n_>t%ecHaryo
the case that copies ofcertificates have been sent as required by these
rules (cf. paragraph 179 supra).

XX, 95,96. 263. Delivery of possession of immoveable property sold is
Ddhray of possession effect&d I|n g)ae mglgner prescribed in Order
ules 95 and %;

67. 264. No rules under section 67 have been issued in respect of
any local area in Burma,

Payment of Money.

XXls6.58,64.  265. The Court should record a formal orcer on the execution
Disbursement of ~ file for the payment to the decree-holder of
 money. money paid info Court, seized on attachment,
or realized by sale of property, to the extent necessary to satisfy the
decree, and for the disposal ofany sum in excess either by payment
to thejudgment-debtor or otherwise. The dishursement ofany money
under any such order should also noted on the execution record.

7 266. (1) The rules for the distribution of money realized in
R&abie dianbwion.  cxeculion among several decree-holders arc
_ contained in section 73, Civil Procedure Code.
Section 73 must he read in conjunction with section 63 ofthe Code,
and isothe word 'Court" in section 73(1) includes not only the Court
which actually holds the assets, but also any other Court by which
attachment has been made and on account of which the assets are
therefore in Fart held under section 63 by the Court which holds the
assets. (See LR.R., 6 Ran,, 131) .
RV Where in several execution cases some, but not all,
ofthe Jud(iment-debto_rs, are common to all the execution cases, the
decree-holders are entitled to parﬂmpate rateably in the distribution
ofthe assets accordm? to the interests by their respective judgment-
debtors in the proFery sold. Its is not necessary that all the judg-
ment-debtors of all the decree-holders should be identical.
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Arrest and Imprisonment.

267. In connection with the arrest ofjudgment-cebtors in ex-

Exempign from ares ecution 0f decrees, attention is drawn to the

Act following provisions ofthe Burma Army Act:-
Section 21

(1) No person subject to this Act shall so long as he
belongs to Burma Forces be liable to be arrested for debt under any
process issued by, or by the authority of, any civil or revenue Court
or revenue officer.

(2) The Judge ofany such Court may examing into any
complaint made by such person or his superior officer ofthe arrest of
such person contrary to the provisions of this section, arid may, by
warrant under his hand, discharge the personand award reasonable
costs to the complainant, who may recover those costs in like man-
ner as he might have recovered costs awarded to him by a decree
against the person obtaining the process.

(3) For the recovery of such costs no fee shall be pay-
able to the Court by the complainant.

268. Members of either Chamber ofthe Union of Parliament
Exerpption of mem- e exempted fromarresta ddetentlon m civil
bers ot the Legislature.
prison during the continuance of any meeting
of such Chamber or any Committee thereofand during 14 days be-
fore and after megting.

XL 2()). 269. A woman may not be arrested or imprisoned in execu-
Exempton of Womer tion ofa decree for the payment of money. A
woman is liable to arrest or imprisonment in
all other cases in which a male would be so liable.
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XXI. 37. 270, Instead of iss mg,a warrant for pwe (frrest (%I a#]Jdr?merh-
Npiice. in lieu ol (€ ﬁq Nl execution 01.a decree TOr mone ,tg
Wi df Ane 111 iy Issue a notice to him to appear an
show cause why he shquld not be sent tojail, Ifhe does not aﬁgRear, a
warrant of arrest must issue ifthe decree-holder so requires. There is
a tendency to 1ssue warrants of arrest ill cases ill which the decree
could [1 executed with success in some other way. This must be
strictly checked.

XX1. 39. 271, Before ajudgment-debtor is arrested, the decree-holder
payment of subsist- MUSt pay. Into Court subsistence money at the

ence morey before - rate specified in Para raph 276 for the period

rest between his arrest and his production in Court,

272. The actual cost of conveyance ofacivil prisoner shall be
Payment of cost of 0O[TE DY.tNe LOUrT Ordering nis arrest or re-
borne by. the Court ordering h t
conveyance of civil ﬂumng hs?tend nce at Couft, as the case ma
Prisoners, e, and shall not be charged to the judgment-
.. creditor see Order XXI, Rule 38a;"
A party requiring the attendance ofa civil prisoner as a witness
_sh_?ll deposit the cost"of conveying such prisoner from and to the
jailx '
273. Ajudgment-debtor on arrestshould be brought forthwith

hefore.the Court and shauld not be kept in the custody ofa peon or
xx1.37. the bailiff until the date fixed for the return of the warrant.

XXI. 40. 274, Ajudgment-debtor who appears in obedience to a notice
Descrction of Court, !)ssue under Order XXI. Rule 17, or Wrr]o 15
o roug tuB Inarrest, may be released It the
Court is of opinion that he S unable, from poverty or gther sufficient
cause, to pay the amount ofthe dlecree. Imprisonment for dent should
be the exception and not the rule.

55(3)4. . Whenever ajudgment-debtor is arrested in execution
275, Wh (’jd ftdbt ' btdht' ) i {
Release of judg- a (ECIEL TOr MONEY anfl 0rou e10re ur

ment-dc'btor: applyijng %0 %Jnger r r)? ?,nguFe 48 %e EOHH fﬁgﬁ) -
b dedared insolvent, TOrM him that he ma appI’K to be aeclared an
Insolvent, and hhat heJilay b%'mscharged If lle has hot committed Tany

act of bad faith regardinig the subject of his apmcnact;/or]géraphe |t mq(g

complies with the provisions of tire law of inso
being in force.

* See section 50 of the Prisoners’ Act;
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I the judgment-debtor expresses his intention to apply as ahove
and furnishes secuntY to appear when called upon and to apply within
one month to be declared an insolvent he may be released.

216. (1) Before ajudgment-dehtor can be sent tojail the de-
Pavment of sub-  Crég-nolder must, gak Into Court subsistence
sistence money before MOney for the remainider of the current month.
ment-debtor (L oy - Subsequent payments of subsistence mone
4 must_t?e mao@%the a|?. N y
(2) Under section 57 of the Code of Civil Procedure,
the Government * has directed that the rates of subsistence allow-
ance for civil prisoners shall be fixed in the manner provided in the
following rules for the classification of such Pnsoner_s Into two sepa-
rate divisions, viz,, the Special Division and the Ordinary Division
_ - (|)_ Classification in the Special Division shall be
confined to civil prisoners who by social status, education or habit of
life have been accustomed to a stiperior mode of life. For prisoner so
classified, the rale of subsistence allowance shali be fixed at a flat
rate of Kyat three per diem. _ _ o
N (it) . Civil prisoners not included in the Special Di-
vision shall be classified in the Ordinary Division. For such prison-
ers the rate of subsistence allowance shall be fixed at a flat rate of
Kyat 1.50 per diem.

277, When a civil prisoner is kept in confinement at the in-
imprisonment in Stance 0f more than one decyee-hoider he shall
execution of more than ONIY. recelve the same allowance for his
one_decree, ~ Subsistance as if he were detained in confine-
ment upon the application of one decree-holder. Each deqree-holder
shall, however, pay the full allowance for subsistence, and when the
debtor is released. the balance shall be divided rateably among the
decree-holders and paid to them. [See Order XXI, Rule 39(2).]

218. A person who is committed to prison in execution of a

period of imprison-  lecree for the payment of a sum of money

malt exceeding ;K 50 must be committed for six

months; In the case ofa decree for the payment of K 50 or less, for

specific moveable property, for specific performance, or for an in-
junction, the period for which he must be committed is six weeks.
* Judicial Department Notification No. 62. dated the 7th March 1932,
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. The Court has no power to commit a person for a shorter Pe-
riod than six months or six weeks, as the case may be; but he must be
released hefore the expiration of the Penod Ifthe decree is satisfied,
Orifthe decree-holder asks for his release or fails to pay the subsist-
ence allowance due. o _
Note: The cost of clothing and bedding Is not "subsistence allow-
ance" as contemplated in Section 58, Civil Procedure Code.

219, The President of the Union * has appointed the places

shewn in *he first colymn ?fthe sub{ome

Place of Detention,  Statement forthe detention ofpersons orcere

to be detained bﬁ the Courts situated in the districts or parts of dis-

tricts shewn in the second column against such Tplaces, and has di-

rectedthatall s uch Bersons If liable to detention for a period exceed-

Ing six weeks shall be transferred to such place on the expiry of one

month under detetion, _ _

Those liableto detention for a period ofsix weeks or less should

be detained in the civil prison of the district in which the Court or-
dering the detention is situate or in the civil prison nearest thereto.

Place ofconfinement District orpart ofDistrict

Akyab Jail . Aklyab District.
Hill District of Arakan.
Kyaukpyu District.
Sandoway District.

RangoonJail ... Rangoon Tqwn District.
Insein District.
Hanthawaddy District
Tharravyad,d)( District.
Pequ District.
Palingde Subdivision of the Prome
District.

Bassein Jail Bassein District.
Myaungmya District.
Henzada Jail v Henzada District.

Maubin District.
Pyapdn District.

* Judicial Department Notification No. 193, dated the 7the October 1922.



198
Place of confinement. District orpart ofDistrict

Thayetmyo Jail ... Thayetmyo District.
Prome District (excluding Paungdd
Subdivision)
Magwe District.
Minbu District.

Moulmein Jail Amherst District.
Tavoy District.
Mergui District.
Thatdn District.

Toungoo Jail . . Toungoo District,
Salween District.
Meiktila District.
Yemethin District.

Mandalay Jail Mandalay District.
Pakdkku District
Bhamo District.
Myitkyina District.
Putao District.

Katha District.

Shwebo District.

Sagaing District.

Lower Chindwin District.
Upper Chindwin District.
Chin Hills District.
Kyauksfc District.
Myingyan District.
Southern Shan States.
Northern Shan States.
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(9 280. Inexercise ofthe power conferred by sub-section ((122 of
section 55 of the Code, the President of the Union has directed that
before awarrant is issued by a Civil Court for the arrest of a railway
servant ofany of the classes specified in column 1of the subjoined
list, within the area noted in column 3. seven clear days' notice shall

be given to the superior officer as shown In column 2, *
Provided that such arrest shall be effected within five daysof
Ehe_exmg ofthe notice, failing which a fresh notice ofthe arrest shall

e issued.

List ofRailway Servants and their Superior Officersin the Traf-
fic, Locomotive and Engineering Departments

Class of Servants. ~ Superior Officer to Extgntof

e advised and Jurisdiction.

| ners*

(1) 2) 3)
. TRAFFIC
DEPARTMENT.

Ballast Train Inspec-  District Traffic Super- Insein D.0.S. to Thin-
tors Intendent. Rangaon. gflna%lun D.O.S. In-
Bhisties Headquarters, “Ran- u_%the Suburban
Booking Clerks goon, Stations i Latter
Brakesimen Street. Kelghley Street
Carﬂenters_ and Botatating.
Cash Verifiers _
Conductors o _ Prometo D,O.S.. Insein
Coolies District Traffic Super- and Letpadan to Thar-
(ranemen Intendent, Irrawaddy. rawaw (Inclusive)
Crane Porters Headquarters, Ran-
Durwans goon.
Gardeners
(Gatemen

* Judicial Department Notification No. 14, dated the !7th January 1912, as
amended bg Judicia Degartment Notification No. 94. dated the 12th June 1913
and No. 110. dated the 22nd June 1938.

NOTE: D.0.s. = Down Outer Signal.
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List of Railway Servants and their Superior Officers in the Traf-
(Pc EOCO%OﬁVG and%nnglneerlsngp I.e)epartments contg

Class ofServants erior. Officer to xt&n&
LEE advised and Jurisdiction.
ead(zuar ers.
(V) 2) 3)

DEPARTENT

lerks . Distri tTa C Super | tg Than
uar8 Upervisos wea uarteE\e ear?geg an 0 i (p
ema ars X gin I (Q]CIUSlve

“%{;ﬁ ek |[_r)|]|str| tTra cS[Fi)er F%%@Q@ %n
A L nspectors ea quarters amet

or?ers
R o S‘“&énT ety )¢ adnma i

OVS. uarters ngy
E{Q%n o0l CB%O ranch %ore
un @Porters str xr P gl- %['( >pura p
I0na en Ina (in
@ﬁg’m&r@ aﬁﬁg‘%uarters Qi Aches aéd Sagé‘mg
%Hﬁ asters (As- eryS

10 ters Sistant [ra El- . Pegu to
eggé{%ﬁsl il Ast anuagets%ﬂ%z el

[ve |'f1£JpPrCC?<est EX- Assi ntIraMcS Ler- E/Iagﬁhaung U.0S. to
EF%IVSI ing Ticket In- e%%q%alx o) Xy

0 ymen
nent Inspectors
%3 Eoremen P

NOTE: U.0.S. = Up Outer Signal.
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Listof Ra|Iwar¥]Servants and their Superior Officers in the Traf-
fic, Loco otlveandEngmeermg Departments - contd.

Class of Servants. erior.Officer to Ext n&of
qﬁ? advised and Jurisdiction.
eadquarters.
(1) (Z) ®)
Ashpit Cleaners |
1Aksmitlis

Il B istrict L.oco. Prome South 0.5, to

% T, oys E (pt U‘_érters a nt?) eé'?'r”wLa?%v

Rﬂmf e e g o i
ARERs

E%ﬂﬁ ﬁiﬁﬁ D'Ség”%)%a il D

=3

ea qdarters anza- and

o f h Yamethmt Mandala
| W A gﬁw OMXg 0

€d quarters ore ranches

andalay
ee;gnpum Drive |s r|ct r|n 0 AMH
A P dq r|c es an
qUa ers agaln

arpepte Ferry.
i

i qarters dnza-
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List of Railway Servants and their Superior Officers in the Traf-
fic, Locomotive and Engineering Departments - concld.

Class of Servants. erior Officer to Ext n&of
u‘%} advised and Jurisdiction.
eadquarters
(1 ()
b@%@@«%
cone |
zt\]saclg%e{glrst Cla? IS réwa gfnc SAgRIng ey,
ascars (Second Class) qua ers
{eranrﬁ aung
OrEHEn
%{)Iémen In Railway D|s(§%]ct (0. %Perﬁ'& Ywataung Workshops.
a[qUa ers a-

‘enden n}f/e Insein Workshops.

ﬁj%p gl

Seln.
gl?lc:\/svznrﬁ:; Eg)%tﬁm e%euearw ers: érome k ?]%l#rév?/gtt\&
Carpenters 18'5‘ also %(i %{
urwans Ine exgen %
7 30 anc!‘%

Sata ons |nc
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List of Railway Servants and their Superior Officers in the Traf-
fic, Locomotive and Engineering Departments - concld.

Class of Servants.

Gatemen

Hammermen

Masons

Patrolmen

Permanent-way Inspec-
tors

Signalmen or flagmen

Trollymen

Signal Inspectors
ASsistant Signal In-
spectors

Superior Officer to
be advised and
Headquarters.

District . Engineer.

Works District.” Head-

quarters. Rangoon.

Dlstrlct gdlneer
Henzada. He uar-
ters. Henzada..

District
Toungoo.
ters. Toungoo.

Dlstrlct Engmeer -Man-

dquarters.
Manga lay" |

Dlstrlct En ineer, Ywa-
taung. Headquarters,
Ywataung.

Signal Engineer, Ran-
goon.

Engineer.
ea%quar-

Extent of
Jurisdiction.

)

'H|e Iength between Pa-
Road and
azundaung Stations,
both stations inclusive.

Tharrawaw  North
Points to Bassein and
Henzada to Kyangin.

equ South o.
North O.S.. Yamethln
and Pegu-Moiilniein
line. W

NorthOS Yamethin t 8

Mandalay
Amarapura Shore
Ma ymyo, Lashio and

hazi-Mvi g

Branches

Amarapura Shore to
Myltkylna mcludmg

Ka%nal%granchIon a

AH parts of the railway
where Signal Inspec-
tors and Assistant Sig-
nal Inspectors are em-

ployed.
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55(B) 28 1.in exorcise of the power conferred by sub-section (2) of
section 55 of tile Code, the President of the Union has directed that
before a warrant is issued by Civil Court for the arrest of an em-
ployee of the offices noted below, and 0f a village headman, notice
shall be given to the superior officer designated in column 2 of the
sub-joined list for the period specified In column 3 ofthe list -

Division or office o Superior Officerto  Period of notice.

which the employee he advised.
helon” .
(2) (3)
(1) * Upper and Directors of Posts Seven clear days.

Lower Burma  and Telecommunica-
Division. Postal  tions.

and Telegraph
Department
Akya Do. | Eourtegn Clear days.
(2) t High Court, Registrar, High EVen dalys.
Rangoon. Court, Rangoon.
(3) X Village Township or Fourteendays.
Headman, Subdivisional

Officer concerned.

Miscellaneous.

XXI. 2629, 282. Provisions regarding stay of execution ore coatsmed it

sev of Execution  Order XXI, Rufes2fr29 whichsteuMte'trad
with Order XLI, Rules 5and 6.

xxi. 97-103. 283, Provisions regarding resistanceto execution are contained
Resistanggyre EXCU- ih Order X1, Rules 97-103.

* Judicial Department Notification No. d ted h S\FA\] 619 !
!):/(]Judicial Department Notification No. g?daat%‘ﬁé}eﬁfﬁ (&Q&Jﬁﬁ]l%

Judicial Department Notification No
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CHAPTER IX.

Arrest and attachment before Judgment-Ilnjunciions.

284. Applications for arrest or attachment ot property before

Record of Application, JUAJMeENt, and the connected papers, should

not be filed inthe records ofthe suits in which

they are made, but as distinct miscellaneous cases, and should be

registered in Civil Register I11. A reference to the miscellaneous case
should be noted on the fly-leafofthe suit record.

Anapplication fora Temporary Injunction under Order XXXEX,

Rule 1, should however be filed in the record of the suit to which it

relates.

285. Cases in which attachment before judgment may prop-
Proeedure on AmK erly be allowed are rare. Judges should care-
foreudgTeR - fully study Older XXXVIM, Rules 5r12
When anapplication for the attachment ofproperty beforejudg-
ment is filed, the Judge must take no action”until he is satisfied by
evidence on affidavit or taken orally by him-
(1) thatthe defendant is aboutto dispose of or remove
his property or has himself left the jurisdiction ofthe Court, and
(2) thathis Intention in so doing is or was to obstruct
or delay the execution ofany decree that may be passed against him.
Ifitis proved that both these conditions are fulfilled, the Judge
should issue a notice calling upon the defendant to furnish security
or to show cause against doing so. An order for conditional attach-
ment ofthe property may be passed at the same time, but this should
only be done when the risk ofthe plaintiffs being defrauded is shown
to be imminent. In any case the attachment must be removed if the
required security is furnished.
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~Judges should not be satisfied with a bare statement by an ap-
Phcant that a defendant has quitted the jurisdiction ofthe Court, or
hat he is about to dispose ofproBerty orremove it from thejurisdic-
tion ofthe Court, with intent o obstruct or delay the execution ofany
decree that may be passed against him. They should fully and care-
fully examine the applicant and an¥W|tness_eshemayi)ro_ducewnha
View to ascertaining whether the facts jUStIf%/ a conclusion that the
defendant has quitted thej Jurisdiction or that he is about to do one of
the acts mentioned in Order XXX VIN, Rule 5, with the above intent;
and in orders directing conditional attachmentthey should setout the

facts which they considerjustify such a conclusion. N
_ The; attention of all Judges is also drawn to the provisions of
sections 60(7)(b) and 61 qfthe Code of Civil Procedure, and to the
necessity for satisfying themselves before issue ofattachmentbefore

Jud?ment In suits agamst agriculturists for recovery of rent or agri-

cultural loans that the property sought to be attached is such as may
legally be attached and sold in execution ofthe decree that may be
passed in the suit. It must also be noted that in such suits a Recelver
cannot be appointed hefore judgment to take possession of property
which is not the subject matter of the suit and which is exempted

from attachment in execution ofthe decree which may be passed.

286. After judgment has been given in a suit in connection
Moveable property WIth Whl?h mo(}/eable pro?er has b?en a}-
attachment before judg- tached before|u %ment, no further fees for safe
et _custody and no further payments on account
of feeding and tending chargés should be received by the Court, un-
less and until an application for execution has been admitted.

287. Order XXXV, Rule 12, prohibits the attachment be-

Agricuiturai Produce.  fore judgment of agricultural pr ™ ‘e inthe
possession of an agriculturist,

288. The attentionofJudges is drawn tothe provisionaofRule
procedure ON pli- 3 of Order XXXIX by which the Court s re-
cation for injunction,  quired before grantmg an Injunction to direct
notice to be given ofthe application to the opposite party, in all cases
except where it appears that the object o fgranting the injunction would
be defeated by the delay.
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An interlocutory injunction should be granted exparte only in
very exceptional circumstances and, practically speaking, should
never be granted unless the Flaintiffestablishes Inaconvincing man-
ner that by no reasonable diligence on his part could he have avoided
the necessity of applying benind the back of the defendant.

Such injunctions when granted at all should invariably be lim-
ited to hold good only until a specific and very early date, 1.e,, a
minimum time within which the defendant can come effectively be-
fore the Court, and the greatest care should be taken to state exactly
what the acts forbidden are.

The granting ofan exparte inLunction IS a Serious responsibil-
Ity and a Judge who has granted such an injunction is under a duty to
take the greatest pains to do everything possible to protect the absent
defendant. Injunction matters should be dealt with, not merely with-
out breach of the Rules of Order XXXIX, but in accordance wih
legal principles and common-sense.

289. A commission forany purpose should in no circumstances
Expenses of Conunis- D& issued until the party at whose instance the
slon commission IS Issued has deposited with the
Bailiffa sum sufficientto cover the expenses ofthe commission.
Rules 19-26 of Order XXV, prescribe the fees to be allowed
to Commissioners.

290. (1) When commissions are issued under Order XX VI,

Postage and Regis- all incidental charges such as those for post-

\jatipn,nd Money Or- a0 ancj registration, shoulekbe paid as contin-

~gent charges of the Court by which they are

Issued; and should not be demanded from the person at whosg in-
stance the commission is issued.
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_ (2) The money order commission in respect of mone

remitted as expenses of a commission should not be borne b{ Gov-
ernment, but should be paid out of the sum dei)osned for the ex-
Benses ofthe commission under Order XXV, Rule 15, Code of Civil

rocedure, and para?raph 289. It follows that the sum so deposited
should be sufficient to cover the money order commission as well as
the other expenses ofthe commission. The whole ofthis sum should
be deposited in Bailiffs Register [1. When money is paid out of the
deposit in payment ofmoney order commission the sum sopaid should
be entered separately in column 12 of Bailiffs Registern, so as to
distinguish the money order commission from the other expenses
remitted by the money order.

291, A commissioner appointed under the Code of Civil Pro-

Bers of momenis.  CEAUIE 10 take evidence has all the powers

sioners under Chapter X ofthe'Evidence Act to con-

~trolthe examination ofwitnesses. When such

a Commission s issued to a fore|Pn Court attention to the above

powers of the Commissioner should be drawn by means of a note
attached to the letter issuing the commission.

COMMISSIONS FOR LOCAL INVESTIGATION.

XXV, 9. 292. The President of the Union has directed that when, in
Appointment  of -~ any suitor proceeding a logal |_nvest|%at|onfor
Land Records Officer an¥ ofthe Surposes s%euﬁed In Order XXV,
. Rule 9, is deemed necessary, the Court shall,
before issuing a commission to a Superintendent of Land Records,
or to any officer subordinate to him, obtain the sanction ofthe Com-
missioner of Settlements and Land Records, Burma, through the Col-
lector, to the appointment ofthe officer selected and to the receipt by
him of fees for the execution of the commission, In forwarde ap-
E{hcaﬂons for sanction to the appointment of officers of the Land
ecords Department as Commissionersto make partitions ofestates,
Judges should state clearly - o
. () the area and situation of the land and whether it is
Inside supplementary survey or not;
b) the probable duration ofthe duty; and
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When the estimate is exceeded the Court may enquire into the
cause of delay and disallow any charges ofthe Commissioner which
It finds to be unreasonable, or make such other order in the matter of
COSts as may seemjust.

CHAPTERXI. ,,

Pauper Suits.

i 294. On receipt ofa petition to sue informapauperis the pe-
' Procedureon petition tition should be registered in Reglister IN, and
t05Ue inornapaperis. 110 Iy 1L INtO pauperism should be treated
as amiscellaneous case. Ifthe petition is granted, the accompanying
plaint should he removed from the miscellaneous case, and regis-

tered in Register I.

>20§an? 295. The petition and plaint must contain all the particulars
" Form and presenta- - required in plaints in suits, must be signed and
tion of petition. verified, and must be presented in person. A

schedule of all the property ofthe petitioner, and the estimated value
thereof, must be attached to the petition. The consequence of any
failure to comply with the provisions of Rules 2 and 3 is that the
petition must be rejected. Rejection for such cause is a bar to a subse-
(quent petition.

296. Under Order XXXIII, Rule 7, at the conclusion ofapau-
Recovery of Court fees, - per suit the Court is bound to make an order
by its decree that the court fee prescribed for
the plaint shall be paid to the Collector, and to forward a copy ofthis
order to the Collector. Ifthe Court fails to make the required order,
the Collector may apply at any time to the Court for the order to be
made. The order may direct that the court fee shall be paid by any
party or parties to the suit, and in such proportion as the Court may
deem just,
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This order may be executed by the Collector. The Court must
also order the court fee to be paid to the Collector out of any money
or other property held or recovered by the Court on behalf of the
party or parties ordered to pay the court fee.

Government Pleaders.

297, X X XXX x XXX XXX XXXXX X X X X x
XX X X X X X X X XX XXX XXX X X X X X

XX X XX X XX . XXX X XX XXX X X X X X

(See CHAPTER XXVI)

CHAPTER XII.

Suits by or Against Government.

Suits by or against Government or Public Officers.

298. Rules for the conduct of suits by or against Government
05 P(l)Jb”C Officers are contained in Government Circular No. 74 of
1910,

The Erovisions of section 80 ofthe Code of Civil Procedure
regarding the necessity for notice to a public officer against whom a
Suitis to be filed in respect ofanz actpurportin(? to be done by him in
his official capacity should not be overlookded.

* Ministry of Judicial Affairs, General Branch Notification No. 61, dated
the 23rd April 1948.
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299, X X X XX X XX X X X X X X X XX XX XX I X
XX XXX X XX XXX XX XXXX XXXy X

X X X X X X XXX XXX XX XXX X X XX X

(See CHAPTER XXVI)

CHAPTERXIII

A ppeal, R eference and R evision.

Appeals and Revisions,

300. Ordinarily no a{)plication for revision of the order of a
Limitation of Revision ~ Court other thanthe Rangoon City Civil Court,
Applications. ~ filed more than ninety days or"of the order

of the Rangoon City Civil Court, filed more than thirty days, after
the date of the last order complained of will be considered, tnless it

Is accompanied by an explanation ofthe delay and the necessary af-
fidavits.

301. Parties are often ignorant of what copies are required,

Copies required in and in Order to Save them from needless troy-
Appea[i:)sI and Rcll\J/:sionsl. ﬁje an(_l eXpenSegthe COpyIngrBepartment OP

every Court should be directed to let appellants and apPIicants for
revision know of what documents a copy is necessary for.the pur-

pOSe in view.

* Ministry of Judicial Affairs, Judical I Branch Notification No. 200, dated
the 24th May 1955.
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The documents are -

For FirstAppeal.

(1) Acopy ofthe decree appealed against, that is, the decree
ofthe Court of First Instance. This is indispensable.

(2) Acopy ofthe Jud?ment on which that decree is founded
that 1S, a copy of the judgment of the First Appellate
Court. This can only be dispensed with by the Court of
Second APpeaI_, that is, by the High Court.

(3) A copy ofthe judgment of the Court of First Instance,
unless dispensed with by the High Court.

302. When an application for copy ofjudgment and decree is
Transmission of reoord  received the officer entertaining the applica-
when appeaUsto Ho  £0n ghould ascertain whether the copies are

_ required for the purposes ofappeal to the High
Court; and, if so, should bring the fact to the notice ofthe presiding
Judge ofthe Court. _ _
After the copies have been supplied the Judge should direct
the early transmission to the H|g_h Court ofthe record ofhis Froceed-
Ings, together with the proceedings of the Court of First Instance,
under cover ofa proceeding, reporting whg the records are transmit-
ted. Before transmitting the records the Judge should cause copies of
the decree or decrees to be made and retained in his Court in case
application may be made for execution of decree.

303. When proceedings are submitted to an Appellate Court
Original Documents to  the original documents produced by the par-
besmtted  ties inthe Court of First Instance should ordi-
narily, and in the absence of special reasons

to the contrary, be forwarded at the same time. _
This is particularly necessary when any question has been raised
astothe genuineness ofadocument. The Head Clerk should be made
responsible for seeing before the despatch of proceedings that all
documentary evidence that ought to be on the record is complete and

corresponds with the prescribed list.
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304, AllJudges when sending up cases called for by the High

Submission of ourh either dn appeal or éevmon, shall see

Records called for ~ that t e.re.for Sare, %r arded under cover of

by the High Court.  Form Civil 126, which should contain particu-

lars as to the numbers of the cases and the names of the parties, as
detailed in the order calling for records.

305. At the first hearing for admission of an appeal from the
points for Deterniina- - lecreg 0fa Court of First Instance, the Appel-
tion- late Court should Ia¥ down distinctly. an
. FOIHIS, the determination of which is,”in ifs
opinion, necessary for the right adjudication ofthe cause, and which
have been omitted from the grounds ofappeal. [fany additional points
are thus determined, the Court should state them to the parties or
their pleaders, who should be allowed to suggest any further points,
which the Court should either adoPt or recordlIts reasons for refusmg
to adopt. Ifatthe actual hearing ofthe aPpeaI any further point shoul
?hp_pear necessary, the Court should lay Itdown, stating its reasons for
IS COUrse.
The provisions of Order XLI, Rule 24, which allow, in proper
cases, any Appellate Court to resettle the issues framed in the Court
of First Instance, should not be overlooked.

306. (1) When a Court offirst Appeal upholds the decicion

Contents of Judgment. ~ 0fthe t%m Courton a(ﬂuestwn oJfactlfth%re
_ . Wwas evitente to support It that decision be-
comes final and it cannot be. called in question in second appeal.
Consequently the responsibility which rests on the first Appellate
Court is equally heavy whether it affirms or reverses the decision of
the Court offirst instance. Therefore, in either case, thejudgment of
the Appellate Court should contain such discussion of the evidence
as the nature of the case requires and should be such as to show that
the Judge has given careful and intelligent consideration to the evi-
dence and has arrived at a decision for himself and not merely ac-
cepted that o fthe trying Court. It is notenougihto say merely thatthe
Judge agrees with the finding ofthe Court below or Sees no reason to
differ from it, On the other hand it is not always necessary to discuss
the evidence In close detail or to refer to every item ofit, and what Is
requwed Inajudgment must inevitably depenid on the circumstances
ofthe partictlar case.
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XLI, 3L

XL, 24.

But genearlly speaking, the [udgmen should contain enou
to show th th Zdié) %r eJ# 9ven éue consré)eratron 0 tﬂ
evidence on the reco

he above applies as much to aju g gmeht dismiss-

Ing an apPea (naer Order XLI, Rule 11, as to Oné given after a hear-
Ing of both pa ties
hﬂ Where the decree appealed from i rfs reversed or var-

Ieedl 6trhte udt ent must state specifically the reliefto which the ap-

(s entl
pe hen thea peal is dismissed it is not necessary to say any
more %chept as re ards costsg for the decree ofthe Lower court Is
coner ed Butrft ea[pealr Lowdw ther whall orrn art, it
150 vrousl necessar atte ma ecreg In ecaersto

gr(eecorrns ance, t eH arntrffhals succeeded inthe lower Court

ahdt Iea .ésé?h \r/\ser Vi rsjudthe aﬁ e gtegcregmen shoula say that

are se as e and the plaIntifrs suit is dismjssed \]rvtrte%c?svtvserrn o(%rtrt
Id ITFS Sult is g

our Again, | ?hes% hasbeenrJrsmrsserthythﬁtrX our%n
this ecrsron |sreverse |t|snecessaryto say In the appellatejudg-

ment what decree is granted to the plaintiff.

307. District Judges are remrnded that whenthej ud%ment of

Appellate Decree.  the Lower Court has been confifmed, varied

rreversed as much are must etaken |n

draftrng the de%ree s, In orrgrna cases and that, In such cases, the

ecree should pe drafted so'a ho contaip n |tse[ wrthoué Cr0Ss-

erencest other orlr % %recorgacom e and detailed
defrnrtrono the mutual rights ofthe contesting parties.

308. In order that the Jud% e, who decrded a suit or first
Supply of copres of pea ave an 0 portunrt of seeing t 0

ma
Juc A methr)asse P/ eHrg oprt in appeal
e r vision from his decision and;may gerive
nt“s’”aoBeaS? enefit from an crrtrcgsms which may have
arnst een made, a copy. of thejudg ment 0 the
Caurt_in all civil arp 3ls and revisions, wtiere heap eal or
a[p rcatron IS nots mma Iy djsmissed hut 1S deatwrt onrsmer
Its, w rm erte tﬁrrsderve be sent by na etoteu
P J t Istrict ?‘h”tv gsse H(Lgme
a(g) éaarnt atrs mtecaseo rét rPP It Wi esenA
the Judge: who trieq the qriginal surh an eca

Se 0f secqn
agggg,s and, revisions it will be’sent to't eJudgewho eard the first
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This order will not apply to revisions under secttion 25 ofthe
Burma Small Cause Courts Act
Judges and Additional Judges of District Courts should main-
tain personal files of all such copies of the decisions of the High
Court, which are sent to them, for their perusal and guidance in the
trial of future cases.

References.

309. Whenever a question is referred under section 113 and

Reference under section - Order XLVI, the Court referringthe point shall,

together with the statement ofthe point as to

which itis in doubt and the Court's own opinion, forward the record
ofthe case and all the proceedings connected therewith.

CHAPTER XIV.
Procedure under Special Enactments.

L Specific ReliefAct.

310. The attention of the civil Courts is drawn to the provi-
sions of section 21 as amended of the Specific Relief Act, which
forbids the specific enforcement ofa contract for a reference to arbi-
tration in the following terms:-

"Save as provided by the Arbitration Act, 1944, no contract to
refera controversy toarbitration shall be specificallyenforced: butif
any personwho has made sucha contract and has refused to perform
It Sues in respect of any subject which he has contracted to refer, the
existence of such contract shall bar the suit."

311, Attention is invited to the provisions of the proviso to
section 42 of the Specific Relief Act, regarding declaratory suits.
The proviso does not apply to suits brought under Rule 63 of Order
XXI ofthe Civil Procedure Code.
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2. Transfer of Property Act.
312, (@) The following Table gives the dates on which the

various sections of the Transfer of Property Act were brought into
force in defferent parts of Burma:-

No.  Dates and Sections of the Area.
Not?ﬁcg%ons Agt.

]f 1118‘,53 V|deJ Thewh%l)e' Areéi nclud&f ithin the
RONZO 9‘|c tIon orql nalmlcfv? urisdiction
20thJune 1%89 oft# E/ecoréé ?

2 E)-INOS,Vide.J. The whole gm@uded within the
.Notification limits 0 RangoonTown
N(? §39 ated snyro Pme 0 time
30t September 1|ne or the urgose of
1904, fne ower Bu ﬁ ourts

Act, 1900, the
OWer con frre ?X
chRnZ clause (@) of

3. 1-1-05,videJ.  (a) Thewhole reas Included within the
R. N ég\llcdatlon @ ca% Iljn CIS ofth?

0. 38/, dated Un uda 1ties 0
Ils&OIﬂovember ou Bnem Bassein and

4, 1-1-05,videJ.  (b) Sections54, W cﬁe of Lower BW
D Not|f|c fion 59107 ?xe t the areas ex% ed
e Bl o cipton
1904 | {‘ dp g SReg|strat|on Act,

5. Vide Section 29,  Section Canto ment in

4
Cantonment ar ra Bnt glnd|a Ith
Act. 1910. [es ect transter of
sec |ons 9, 107

[ reqistered
an 123, Pns u enly J
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No. Not BS ?ons Secn%s ofthe Area

Hm%n g %@a

A e|strat|on
7. 1 ﬁztwdeJ The whole 0 f%r %reﬁ(%‘?%n
ecem er () aouthern Shan
) TR
(v) aerakanHlll
(vi) h IctorlaP0|
'eaoa
(vii) IS rll_% Twn
sh| XF
adh aa&ur e
QWHshingr
(vi) e an aw ﬁU
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M
. J1 [% de(ejp k. The wilole }NhOlerﬂf%}f elége |str|
No*ZOe ) (ated XCe %a t%wno
}826) wi(a trc eru
on an

RW h(ge' ogaun
(xii) The Pinlehu and
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[?FK tha Disct”
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e Hiby %mﬁ!%”smp

VlﬁtrlCt exceptne
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Vi aetractso
hg mg wnshi
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No.  Datesapd  Sections of Area.
Notlﬁcatlons the Act

1

(/). 11191/. V|ne \Thes\/nole V\/h e fBurmaexc f-
JD. 0|f(!ca n romtne soutf-eastern
No M| hwebo

| eceméher con%w
1%) neontd. glonq » ¥|ttlnpﬁ or
Fa%jst fabase ofthe

uh
-Thence alo the

mm|tso n ma
wantaw-se an

tan%tothe SH mno

o She um-

m|so e%q

.

and XO &s t0
enceina

W&%’[lg legﬁtlon tothe

V(t eref
i e
f)oundary 0? the Baw

ence along the
stern bounﬁ ries ofthe
|nga|ng

W}%e an
xvi) T racts.of the
M kn aDa|s ct sptuated

0 east
Eg ary escrﬁ)ed

South
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No.  Datesand  Sections of Area,
(1) Notifications.  the Act

2 3 4
1-1-1952), Vide  The \5\/f)tole Whole ofBurgngtexcept:-

JD. (xvii) The hill-tracts of the
Notification No. Yamethin District,
200, dated 15h situated to the east of
Decemher 1920 the boundary described
-concld. below:-
From the point of
contact 0 the eastern
boundary of the
Twin awllaetract
with the boundary
between the Yamethm

and Meiktila Districts, a
line along that village-
tract boundary; thence
along the eastern
bondaries ofPinthaung,
Kontha, Shwenyaung-
bu, Dahatkon, Wagon,
Nanlon, Tanaunggon,
Kanbu, Pawtfng,
Theingon, Paukkaing,
Myinna, Pyinbya,
wdamg, Bv%et “Sigon,
anyogyi, Zigon,
ChiniTh |tge|nb|n
Nyaunggon, Natma,
EundawKNattkm
angyi Kyatpye
Tha)%/tokyM%ylgon
Karigon, Thabyegon,
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(h) The provisions ofthe Act, particularly as to the meth-
0ds whereby sales, mort%ages, leases, exchanges, and gifts of Im-
moveahle property must be effected, should be carefully studied.

313. Special attention is drawn to Order XXXIV ofthe Civil
Mortgage Suits  Procedure Code, as amended by the Transfer
ofProperty (Amendment) Supplementary Act,
XXLof 1929. This Orcer, which prescribes the procedure in suits on
mortgages, is applicable to all Civil Courts whether the Transfer of
Property Act has been extended to the areas oftheir jurisdiction or
not. Even where the Transfer of Property Act is not wholly in force,
Courts should, for the sake of uniformity, be guided as far as may be
by the provisions of sections 83 and 84 of that Act regarding the
deposit of money due on mortgages.
Section 148 ofthe Civil Procedure Code, by which a Court is
given direction to enlarge the time granted for the performance of
any act, has special reference to suits on mortgages.

314. The difference between usufructuary mortgages, which

Usufructuary Mort- - 91650 common inthis country, and other mort-
gages: gages should be carefully noted. A

usufructuary mortg_a%ee as such cannot ?en-
erally institute a suit for foreclosure or sale.

315. The following rules have been made for carrying out the

Rulesunderthe  provisionsofChapter IV ofthe Actinthe Hig_h
TransferofProperty  QourtdRangoon and in Civil Courts subordi-

nate to it in places to which the Act has been
extended * -

Rules

(1) Inthese rules-
"the Act” meansthe Transfer ofProperty Act, as amended
from time to time;
* Notification No. 5 (General), dated the 18th December 1922,
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"mortgagor” includes every person entitled to redeem a
mortgage; _ _
_ "mqrtga?ee" Includes every person entitled to the ben-
efits and remedies ofthe holder ofa mortgage security.

(2) Every deposit under section 83 of the Act shall be ac-
companied by a petition stating the facts in connection with the mort-
gage, and the amount due for principal and interest. The petition shall

e verified inthe manner prescribed by the Code of Civil Procedure
for verification ofplants. - o
~(3)  Unless otherwise ordered, there shall be paid into Count,
In addition to the sum deposited under section 83 or any subsequent
section, a sum sufficient to provide for the issue and service of no-
tices by the Court and for the mortgagee's costs ofobtaining payment
out of Court; and also when such payment is made under section 83,
and a retransfer of the property is required, a further sum to provide
for the mortagee's costs oftransferring the property, and causing such
transfer to be registered. .

. 54) Evely order for payment of money into Court, under sec-
tion 83 ofthe Act, shall specify the sums to be paid and the purpose
for which each sum is intended. _

_ I45) The notice to be served, under section 83 ofthe Act shall
be inForm Civil 151,

(6)  Every notice directed by the Act or these rules to be served
shall be served in one of the modes prescribed for service of sum-
monses by Order V ofthe Code of Civil Procedure, or by sending it
by registered \k/ost tothe last known address of the person to be served.

(7)  Where it shall apP_ear that, previous to any payment into
Court under section 83, a sufficient tender was made to, and refused
by, the mortgagee, he shall not be allowed to obtain payment of the
amount deposited in Court to meet his claim without deduction of
the tees and charges which the mortgagor may have incurred by rea-
son of his payment ofthe money into Court, nor shall he be allowed
the costs of d_rawmg out the money paid in. Except as aforesaid, or
when otherwise ordered, the mortgagee shall be allowed all costs
properly incurred by him,

«
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(8)  On an application for payment of money out of Court,
under section 83, by a mortgage who has complied with the orders of
the Court and the provisions of the Act and of the rules made in this
behalf, so far as they relate to him, or apply to his case, and who has,
when required so to do, transferred the property and possession free
from encumbrances, and caused such transferto be re8|stere_d, and
has accounted for the documents oftitle which were held by him, the
Court shall make such orders as to it shall seem it for the disposal of
the capital sum and interest thereon, and of the fund for costs and
eXpenses.

: 9) Ever?; enforceable order made under section 83 may be
enforced under the provisions of the Code of Civil Procedure, and
shall for that purpose be deemed to have been made in a suit Insti-
tuted under that Code.

3. Burma Small Cause Courts. Act.
316t0321.XXXXXXXXXXXXXXX X X

oY X(Reﬁealxbf/ LawNo X13X/7ﬁ) X
4. Land Acquisition Act,

322.  Inthe absence of rules framed under section 55 of the
Collector refusing to L.and Ahcqmsmon Acton tqe sub ectofagP als

make reference to the Trom_the orders of a Collectof or regarding
1t revisions ofsuch orders, ifa Collector wrongly
refuses to make a reference under section 18 of the Act, or passes
any other order in the course of his proceedings which a party may

X X X X X
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wish to appeal against, there is no authority to whom the party can
;nake application unless it be to a superior executive or revene of-
icer.

323. When a reference is made to the Court under section 19
Proceedings before 0 the Land Acquisition Act, the proceedings
Court inthe Court are intended to constitute a
separate inc%uiry and must terminate with a specific award. A mere
dismissal ot the application is not contemplated by the Act.

324. Proceedings before the Court under section 22 ofthe Land
Acquisition Act are not a continuation ofthe administrative proceed-
Ings before the Collector, but are judicial. The decision therein must
therefore be based solely on evidence before the Court or on admis-
sion by the parties.

It is compulsory for the Jud?e to take into consiceration the
matters referred to in section 23 ofthe Act and to allow compensa-
tion for such ofthem as are admitted or proved to exist.

325. Attention is drawn section 51, which is as follows;-
No award or agreement made under this Act shall be charge-
Remisssion of Stamp  able with stamp duty, and no person claiming
under any such award or agreement shall be
liable to pay any fee for a copy ofthe same.

326. The following instructions have been issued as to the
disposal of monies paid into Court under sections 31 and 33 ofthe
Land Acquisition Act * -

(1) Every sum received fromthe Deputy Commissioner

Disposal of Monies  Under section 31, sub-section (2), ofthe Land

paidinto Cout.  Acquisition Act shall be treated as a judi-

cial deposit and shall be dealt with in conformity with the instruc-

tions relating to the keeping of Bailiffs Register I, save in respect of
the matters dealt with below.

* See, - Direction 77, Financial Commissioner's Notification No. 150, dated

i0'i! October 1907; Land Acquisition Manual, 1908, p. 23.
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(2) Where the deposit is to be invested in the purchase
of land undersection 32, sub-section (1), clause %a), the purchase
shall be effected under the Court's orders through the Deputy Com-
missioner or other Revenue authority of the district. .

(3) Where the deposit Is to be invested under section
32, sub-section (1), clause (b), or section 33 in Government or other
approved securities, the purchase shall be effected through the Ac-
countant-General, Burma, who will arrange for the safe custody of
such securities. _ o

I such cases the lorocedure laid down in Article 116 of the
Civil Account Code, Volume I, shall be followed.

%1) Each item of deposit should be invested separately
unless there be more than one item of deposit in favour of the same
Berson, In which case the total amount deposited in his favour may
e made the subJ_?ct of one investment. N _

(5) The interest or other proceeds arls_lnq from either of
the form of investment above mentioned shall similarly be treated as
judicial deposits and similarly dealt with.

5. Burma Companies Act.

~321. Rules framed under section 246 of the Burma Compa-
nies Act, were published at page 1023 etsequi, Part 1V ofthe Burma
Gazette, dated the 26th October 1940, and have been reproduced in
the High Court Rules and Orders; but as they are not of general im-
portance they have not been reproduced here.

6. Burma Succession Act.

328. Theattention ofJudges of District Courts is drawn to the

Necessity for Probete, — provisions of section 54 of the Administra-

te- tor-General's Act, ofsections 253, 254 and

269 ofthe Burma Succession Act, and of sections 20, 21 and 22 of

the Police Act, regarding the procedure to be followed for the Pro-

tection of the Property of Deceased persons, subject to the Burma
Succession Act, dying within their jurisdiction.
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In a case brought to notice, a portion of the effects of a de-
ceased person, subAect to the provisions of section 54 ofthe Admin-
Istrator-General's Act, were allowed to be sent out of the country
without grant of a P_robate letters-of-administration, or certificate,

and the present caytion Is therefore given to prevent the occurrence
of similar irreqularity.

329. The attention of District Courts Is sgl)emally Invited to
Applicant to file a the provisjons ofsection 191 ofthe Court Fees
valuation of property.  ACt, WhICh require the applicant for Probate
of Letters-of-Administration to file a valuation of property in the form
given in the Third Schedule of that Act. The form Inust be used as
prescribed, with only such modifications as may be necessary, Ifthe
deceased was possessed of none of certain ofthe items entered in
Annexure A, the word "none" should be entered opposite those items.
|fhe was possessed of property not falling within any ofthose items,
the property should be entered under an appropriate manuscript head-
Ing.
330. Proclamations by the District Magistrate issued uncler
Proclamations under ~ Section 21 ofthe Police Act, which Is the Act
the policeAct.  generally applied to the unclaimed estates of
deceased Indians to whom the Burma Succession Act does not apply,
need not be made outside the district in which the property is found.

331. Section 291 of the Succession Act requires security to

Security be taken from persons to whom Letters-of-Ad-

_ ministration are granted, other than a grant

under section 241 of the Act, and the District Judge may in his dis-

creU?ra demand a like bond from any person to whoni probate is
granted, o .

hi & case broughtto notice, in which Letters were granted with-

out security being taken, the administrator absconded"after misap-

propriating the property and the deceased's family were left without

any effective remedy. .

Generally spéaking the practice should be to take a person* 1
unregistered secun%y bond from the surety or sureties after the fact
that they are good for the amount required has been verified Ifthe
Court léarns later that one or all of the sureties are financially unsuit-
able, fresh security should be demanded from the administrator.
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332. Section 191, clause (i H of he Court Fees Ac{ requ]gres
Court-fee on Probate 888& me é EPO er_Court-tee berore
orLetters of-Administra- OFCIErs are passed granting Pr? ate or Letters
Administration, TP teﬁp Court-f ee

rescnbe%by Statute wh|c |s abIe inthe form ofar i recf
ut ; ﬁth 0f 0yer. heed not fccomoan tea% ﬁv't

o]va uat| with the a |cat|on btuts ou $ rovide

the Caurt as announced It ntent|ono granting letters or probate
?e%(t Intention may be announced in an order to the following ef-
Letters-of-Administration will be granted t0 ......c..ccvvvesn
.......................................... on furnishing security 10K ..............

.. to the satisfaction ofthe Court, and depositing in Court within .
................ days from this date. ofcourt-fee stamp sheet forK ...........
 fthe secuntK IS not furnished and the court-fee sheet is not
deposned within the above period the application 0f............cc.co..
.......... T.....W{IIsttand dﬁstmnsed toavable as Court-fees on Prabat
e rate atwhich the amon e as Court-fees on Probate
ofawﬂpnt be as essegn] (SE cpa% Patea ontHe netvapueofzh
?gattgtcgo(to ln toetese scale own|nArt|cIeﬂofthanstSc ed

. No.court-fee can beI vied for Probate or Letters-of-Adminis-
trat|on when die net value Soes not exceea% 86

JI Probates agd Letters-of- Admhmstranon | (fued b
gourss ould be en rose or Written upon the jm re?se stamg
led In accohdance hthe procedure prescribed In the last prece

Ing paragra

/P VV% h) owevenﬂ r]y case the fee payable in less thar}M
the Probate]or Le]tterss ould be written on stout plain a ero

o sue SIve coo t]fee stamp or stamps de ot|ng the fee
being affixed on the top of the*paper.

334. Sectjon 317 ofthfe Burma Succesn%n Act requn']es eX-
ecutors and administrators fo Iemventoneswn Insix mpntns, and
accounts Within one Xear from grants.

[Tan inventory and accoun ﬁ are not filed within the above times,
Inventories an res ectively, the udgeshould%msown mo-
Accounts, pass an orcer equnlng e executor or

adm|n|strﬁtoréo file an IﬂVGﬂéOrX ohr accounts as the tase may be, and
cause such order to be served on the executor or administrator.

If this order is not obeyed, proceedings may be instituted be-
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fore  Magistrate for the prosecution of the offender under section
176 ofthe Penal Code. The Probate or Letters-of-Administration may
also he revoked under section 263 ofthe Burma Succession Act.
~ Upon the filing of an inventory the Judge should at once give
notice by letter to the Collector of the date on which it was filed.

335 The following rules have been made by the President of
Custody and Inspection  the Union for the custody, preservation, and
ofWills Inspection ofwills filed in District Courts*
1, All original wills presented to a District Judge in
accordance with the provisions of section 276 ofthe Burma Succes-
sion Act shall, immediately upon the passing of the order granting
Probate or Letters-of-Admimstration under sections 289 and 290, be
committed to the care ofthe Head Judicial Clerk, or ChiefMiniste-
rial Officer of the Judge's Court, who shall be responsible for their
safe custody. S _
2. The said Ministerial Officer shall, on the receipt of
every original will, cause a copty ofthe same to be carefully entered
In a register to be kept for that purpose and shall also cause to be
prepared ah alphabetical index, in which the name of the testator,
etc., and the number arid page of the regisfer in which a copy ofthe
will is entered, shall be recorded in the annexed form -

Index to Wills.
Nameof  Residence, etc. Numperand year  Page.
testaor. 0 re(%sste.
3 @) @

* Judicial Department Notification No. 106, dated the 4th March 1892,
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3. The original wills shall be deposited in a fireproof
safe which shall be kept In the office room of the Head Judicial Clerk
or other Chief Ministerial Officer to whom the safe custody of the
will may have been entrusted. _ _
Where the Court has no iron safe the wills may be placed in a
small block-tin box, the key of which shall remain with the Judge,
and the District Registrar or, if there be no District Re?ls_trar, the
Treasury Officer shall, ifthe Judge re(juwe him, lock up this box in
his fireproof safe, giving it up to the Judge on his written demand
fromtimetotime. o .

4. Every inspection of original wills or the register
thereof, as well as applications for copies of wills, shall be made
within the hours fixed by the J_ud%e, and published by a notification
posted in a conspicuous [)Iace Inthe Court and shall be subject to the
conditions contained inthe rules next hereinafter following.

b, The inspection of an original will shall be allowed
only on the written order ofthe Ju?_?e previously obtained, and shall
take Rlace In the presence of the Head Clerk, or other officer who
mar ave charge of the same, and that officer shall be responsible
that the will s not taken out of his sight during such inspection and
also that no erasures or alterations are made initl

b Apé)llcatlonTor a copy ofan orlglnal will shall be
submitted to the Judge, and such copy shall only be granted subject
to the Conditions which attach to ihe msgecho_n oforiginal wills.

1. Thefollowing fees shall be levied in court-fee stamps
for the inspections of wills, efc. - S
(1) Forthe inspection of an original will - a court-
fee stamp ofthe value of one kyat. _
(2) Forthe inspection ofcopy ofawill inthe regis-
ter- a court-fee stamp ofthe value of 50 pyas.
(3) For copies- the same fees as for inspection, in
addition to the copying charges, which shall be
at the usual rate obtaining in the Civil Courts,
and shall be levied in the same way as such
charges are levied in the Civil Courts.
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_ ... AHapplications fo,rcoH)mso_rmspecnonofwnlsand
registers of wills shall e entered in the register of applications for
Copies prescribed for the Court. o

9 All wills now m any District Court shall be entere

forthwith in the index prescribed by Rule 2 and topies of such wills
sh?Ube forthwith entered in chronological order in the register pre-
scribed by Rule 2.

336. An Annual Return showing the duty levied.on Probates,
| etters-of-Administration, and Succession Certificates in the district
for the year ending the 30th September, in Form Civil 11, should be
submitted so as to reach the Registrar, High Court, by the 1t De-
cember of each year.

337. Inexercise of the powers conferred by sections 223 and
236 of the Burma Successior Act, the President of the Union is
pleased to make the following rules -
1 Intheserules-
a) "Share capital” includes stock; and ,

. (0). Trust business" means the business of acting
as'trustee under wills and settlements and as
execytor and administrator. _

J2, The conditions to be satisfied by a company in or-
derto renderit eligiblef$r the grant of probate or letters-of-adminis-
trat|o|9* under the-Burma Succession Act, shall be the following,
namely* - ¢

() The company shall be either-

(@) acompany formed and re(Iustered ungler
the Burma Companies Act or under the
Indian Companies Act, 1913, or under the
Indian Companies Act, 1866, or underany
Act_orActs,repe_aledtherebgl Or underthe
Indian Companies Act, 1882 or a com-
any formed under any other Act of the
overnor-General in Council or of the

Indian Legislature, or
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(b) a company constituted under the law of
the United Kingdom of Great Britain and
Northern Ireland or any part thereof and
Illa\{mg aplace of business in India or Pa-
istan, or
(c) acompany established by Royal Charter
%ndk h?vmg aplace ofbusiness in India or
akistan
(2) The company shall be a comﬁany empowered
13(] Its constitution to undertake trust business.
e com any shall have a share capital for
the time e|n subscribed of not less than -
(2) K 10 lakhs in the case ofacompanyo
x the descr|pt|on specmed In sub-clause (a)
of clause (1), an
(b) £ 100,000 the case ofa company ofthe
gﬁfcsréptign specified in sub-clause (b) of
U
ofwhich at least one-halfshall have been
paid up in cash.
Provided that the President ofthe Union may exempt any com-
pany from the operation ofthis clause.

7. Administrator-General's and Official Trustee's Acts.

338. Rules underthe abovementioned Acts have been framed
by the Government and published in Judicial Department Notifica-
tions Nos. 50 and 51, dated the 1st April 1914 but as they are not of
general importance have not been reproduced here.

8. Money Lenders Act, 1945.*;

339. (1) Witheffect from the 3rd November, 1945, the Usu-
rious Loans Act was rePeaIed and sections 1, 2, 3, 10(1), 11(1), 12,
13, 14,15, 16,17 inso Tar as it relates to the S5)rOV|3|ons contained in
sub-section (1) of section (15) and section 19 ofthe Money Lenders
Act, 1945, came*into forcef -

iee Burma Gaz eP ﬁt ag?n285 date ghe 7th r|| 1946
§ oUTcan%] 0.1 1 merc “,%ﬁ) ate
|7 prlTfovem 4 repu |she atpage a ate



(2) Whereas under the Usurious Loans Act action by
the Court was discretionary, the provisions of the Money Lenders
Act, 1945, affecting the recovery of interest on loans advanced after
the commencement ofthe Act are obligatory.

(3) The definition of the word “loan" should be care-
fully studied; 1t is more precise than that in section 2(2) ofthe Usuri-
ous Loans Act. I the new Act sahape and other transactions in goods
are included in the definition, while certain important transactions
are specifically excluded.

4) Underthe Money Lenders Act, 1945, the maximum
rates of mterest legally recoverable on loans advanced after the comm-
Ing into force of the Act are twelve per cent per annum on secured
loans and eighteen per cent per annum on unsecured loans; agree-
ments to pay compound Interest are void, and the total interest re-
coverable shall not exceed the |principal

(5) In respect of loans advanced before the Act came
Into force, in proceedings instituted before of after the commence-
ment of the Act, Courts of first instance, Appeal and Revision, have
power to reopen the accounts between the parties, go back to the
original loan, and decide how much of any subsequent monies that
passed or allowances that have been made shairbe treated as Interest,
and relieve the debtor of all liability in respect of any interest so
calculated as may exceed twelve per cent per annum inthe case ofa
secured loan and eighteen per cent per annum inthe case of an unse-
cured loan.

Provided that not more than six years has elapsed between such
consolidation and the institution of the suit, and provided that the
reopening of the accounts does not affect the decree ofa Court in a
previous suit.

Provided further that if anything has been paid or allowed in
respect of interest in excess ofthe rates mentioned above, the credi-
tor cannot be required to repay the amount so paid or allowed.
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In the case of a mortgage, or pledge, or any Security given or
agreement made, in respect of the loan, the Court has power to set
aside or revise the security given or agreement made, and further
power to order the creditor to indemnify the debtor ifthe creditor has
parted with the security.

(6) A District Court may exercise similar powers in In-
solvency Cases, on an application by a creditor for admission of his
debt in the schedule framed under section 33 of the Burma Insol-
vency Act. Jf*

(/) A debtor may deposit in Court any sum tendered as
principal or interest, which the creditor refuses to accept, and the Act
provides for the d|sposal of this money and the legal effect of the
deposit. The taking of an incorrect or incomplete document as evi-
dence ofa loan makes such document void, and is punishable with
fine. Molestmg a debtor to recover a debt is a cognizable offence.

9. Burma Insolvency Act.

340. Statutory rules issued under the Burma Insolvency Act,
Statutory Rules, are reproduced in Appendix I1.

341. The provisions of section 74, re%ardmg summary admin-
Smaii insolvencies. IStration of the Insolvent's estate, when his
property isnot likely to exceed K 500 in valug,

should be invariably invoked in small insolvencies.

342, Sectlon 27 ofthe Burma Insolvency Act directs the Court
eficaiicy of cases 10 SPeCify inghe order of agdjudjeation “the
period within which the debtor shall apply for
his discharge": and section 43 (I) directs that "if the debtor does not
apply, for an order of discharge within the penod specified by the
Court the order of adjudication shall be annulled." Under section 33
ofthe same Act creditors should tender proofoftheir respective debts
and the Court should frame a schedule of such creditors and debts.
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20.
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~Aninsolvency case inthe District Court istherefore still pend-
mrg until the Court has either annulled the adjudication or disposed
of the application for discharge under section 41(2) of the Burma
Insolvency Act.

343. There is a tendency, especially on the part ofthe public
Claim to propertyasa {0 rﬁgard nossession ofproperty by a Receiver
gainst the Receiver. I L Insolvency case in the same' light as an
attachment in an execution case, and to treat a subsequent inquiry on
an application for removal of the Receiver from possession as an
ordinary miscellaneous application for the removal ofan attachment
after decree. An application to decide a question oftitle to propert
arising from a Receiverhaving taken possession ofthe property fells
under section 4 of the Burma Insolvency Act, and any decision on
such application is final and bmdmg for all purposes as between, 6n
the one hand, the debtor and the debtor's estate and, on the other
hand, all claimants against him or it and all persons claiming through
or under them or any of them. Consequently the decision Is in fact
resjudicata, and ordinarily no subsequent Suit would lie to decide
the question of title to such propertyi An inquiry, therefore, under
section 4 ofthe Burma insolvency Act is of much greater importance
than a miscellaneous inquiry for removal of attachment under the
Civil Procedure Code. The inquiry should be conducted«and tried
like a regular suit as it is in fact an action to establish the title to the
property. There should be a proper statement ofthe claim and writ-
ten statements by the respondent or respondents. Issues should be
framed and the procedure should follow in general the lines ofa regu-
lar suit. Such proceeding form Ipart of the insolvency proceedings
and should not be filed separately as separate proceedings.

344. Wherethe debtor is the petitioner, and where property is

meerin Receiver.  (11SClOSEd n the petition, an Interim Receiver

_ should ordmaan be appointed at once to take

possession ofthe property. The Court should not wait until thedebtor

IS adjudicated, but _should_ap(po!nt m Interim Receiver as soon as the
debtor files his petition disclosing the fact that he has property.
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Where, however, er*ilor isthe petitioner an Interim Receiver
can only be appointed on the application of a creditor. Where the
debtor is the petitioner, it will ordinarily not be possible to require
the deposit of fees hefore the Interim Réceiver Is appointed.

345, When a debtor is examined under section 24 on the dale
kxamination of  fixed  for hearing his petition, he should be
Insolvent. examined as to~his property and ‘dealings
under subsection (2) of section 24 in order that the Receiver may
have early information on these points, and if any of the creditors
wish to question the debtor thereon, they should be given an oppor-
tunity to cross examine the debtor on these points. But when suffi-
cientprimctfacie information for this purpose has been obtained from
the debtor, his detailed examination should be reserved until his ap-
plication under section 41 for discharge is before the Court, when the
matters referred to in section 42 will have to be considered and both
the creditors and the Court will in most cases be in a better position
to examine the debtor.

346. When a defendant in a suit is ad;]udmated insolvent dur-
Stay of pending suits, !ng{ the pendency ofthe suit, the proceedings
o . Inthe suit should ordinarily be stayed. In anr
case in which the suit 1s one to establish a claini Which in the insol-
venc?/ would be a provable debt or liability, the correct course is to
stay the suit and for the plaintiffto prove his claim inthe insolvency,
obfaining at the same time leave to Rrove for the costs incurred in the
suit, Theonly cases inwhich suits should be allowed to go on against
the insolvent or the Receiver are cases in which the inslvent has an
interest of his own, or cases in which the plaintiff is insisting upon a
nIght which is not a mere claim to a provable debt, e% where the
plaintiff is a mortgagee insisting upon his security. The principles
uloon which this section is based should be brought to the notice of
al! subordinate Courts.

347, A schedule of creditors and the debts due to them must
Schedul of Crediors. VAN ly be framed as 3pon as Posstble after
chedule of Creditors. — dahts have Been proved: The traming"dra
schedule is obligatory under the Act, and failure to carry out the pro-
visions of section 33 shows extremely bad administration on the part
of the Judge conducting the case.
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It is also important to notice that any creditor of the insolvent
may, at any time before the discharge ofthe insolvent, prove his debt
and apply to the Court for an order directing his name to be entered
inthe schedule under sub-section (3) of section 33. Ifa creditor makes
such an application after the schedule has already been framed, the
Court must issue notice to the Receiver, and also to the other credi-
tors who have already proved their debts, and must fix a date for
hearing any objections to the application.

348. (1) Cases frequently arise in which an insolvent whose
Applications for  85SetS are not equal to fn‘t% pyas in the Kyats
discharge. applies for discharge on the ground that™ his
business has failed, or that his crops have been destroyed by flood, or
for some other reason, and in such cases there is frequently no oppo-
sition to his application for discharge. In these eases, it is not usually
necessary to Undertake a detailed examination of the insolvent as to
his method of conducting his business. The burden of proving that
the Insolvent's position has resulted from circumstances for which
he cannotjustly be held responsible is of course oh the insolvent, but
Ifhe has not otherwise done anything for which his discharge mldqht
be refused eand if there is no_opBosnmmo his application for qis*
charge, dischargemay ordinarily be granted on titleprimafacie state-
ment of the insolvent giving the reasons for his position. _
o §2) _ ~The Court should Insist on the presentation of
application for discharge within the prescribed time. Ifat the time of
considering the aﬁ).phcauon for discharge it appears that there is still
property to be realised, the discharge can, if necessary, be suspended.

349. When a Receiver has been appointed, he Is the proper
Annulment of Trans- person to make applications for annulment of
N ~transfers under sections 53 and 54, A creditor
wishing to take action under either of these sections must firstmove
the Receiver to take action, and if the latter refuses to do so, the
former may then move the Court direct.  der no circumstances
should the creditor be allowed to move the Court direct in th? first
Instance.
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350. Frequently creditor alleges that the insolvent has prop-
Taking possession of €rty which has not been disclosed and in such
property from a third CaSes jle sometimes moves the Receiver to take
_ _ gossessi_on of the property from the posses-
sion of a third party. Sub-section (3) of section 56 lays down that
where a Receiver is appointed the Court may remove the person in
WhOSe P0ssession o c_ustodK an% property Is from the possession or
custody thereof, provided tnat the Court may not remove from the
ﬁossessmn or custody of property any person whom the insolvent
as not a present right soto remove. Consequently, a Receiver should
not act arbitrarily on the application of a creditor to take possession
of property from a third party. When he receives such an application,
he should refer the matter to the Court, and the Court must then de-
cide the question whether the insolvent has the right to remove the
person in possession. It should nat order the Receiver to take posses-
sion until it has satisfied itselfthat the insolvent has a Eresent right to
remove the person in possession. Suspected collusion between athird
party and the insolvent does not justify an arbitrary seizure of the
property, either by the Receiver on his own authority, or under an
order ofthe Court, and it is essential that in each case an inquiry as to
the insolvent's present right to remove a third party from possession
must first be held by the Court. If, owing to the delay which must
necessarily be caused by holding such an inquiry, the property be-
comes incapable of seizure, the remedy lies in'the prosecution of the

Insolvent under section 69.

351, Sales by a Receiver in insolvency are not governed by

sales. the Civil Procedure Code, and formal procla-

mations of sale are unnecessary. Sales in in-

solvency proceedings can be conducted by the Receiver as private

sales, and ifa good offer is received there IS no necessity to advertise

the property, or to auction it. Subject to the general supervision ofthe

Court, the Receiver has an unfettered discretion to accept any offer
which he may consider to be to the advantage of the estate
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352. In declaring Interim dividends, a Receiver must retain
pivigenss.  SUFFICIENt money to meet the cases mentioned
, ~insection 62. Under section 64, before de-
claring a final dividend, notices in Form No. 15, must Issue to the
creditors who have not proved their debts.

353. Whenever there appears to be sufficient proof that an
Prosecutions.  Insolvent has committed any of the offences
described in section 69, a prosecution should

Invariably be instituted.

354, The remuneration of Receivers appointed ill, Insolvency
Remuneration of  Cases 1S provided for n Rule 20 of the_rules
Receivers.  Under the Act, which rules should invariably
be consulted before passm%_orders_ under the Act. In order to secure
uniformity in the remuneration paid to Receivers in all districts, the
following directions are issued for the observance of District Courts:-
(1) AReceiver appointed in an Insolvency case should
ordinarily be Pa|d a commission on the amount of the estate which
he realizes, after deducting sums paid to secured creditors. ,
, (2) The Receiver should also be paid a further commis-
sion on amounts distributed as dividends to unsecured creditors.

(3) The usual rate of commission is five per cent on
amounts o realized and a further five per cent on amounts distrib-
uted as dividends. _ o _

~The remuneration of the Receiver should ordinarily be at this
rate in all cases, but if, owing to the peculiar circumstances ofany
case, the Jud?_e thinks that the remuneration should be at some other
rate, he may Tix any other suitable rate for that particular case, but if
he does so his reasons for departing from the Usual rate of five per
cent should be recorded in writing. = _

_ 54) When the Receiver realizes the security ofa secured
creditor the Judge may, for reasons to be recorded in Writing, direct
an additional remuneration to be paid to him, in the shape 0t a Rer-
centage on the amount so realized in cases where the Receiver has,
Independently ofhis work in connection with the general realization
?fthe estate, done special work for the benefit of such secured credi-
o,



(5) Ail fees payable to a Receiver under Rule 20 and
this paragraph shall be credited by him to Government through Bail-
iffs Register No. 1

355. (1) Theappointment of the Bailiffas Receiver inan In-
Appointment ofthe  SOIVENCY case is by an qrder in wrltln? signed
Hallintas receiver, by (116 Court. Copies of the order sealed With
the seal of the Court are served on the debtor and forwarded to the
Bailin', who should be supplied with a copy ofeach Insolvency peti-
tion in regard to which he is appointed as Receiver, and also a copy
ofthe Court Schedule of creditors and debts when such Schedule has
been framed under section 33 of the Act. The property of the insol-
vent thereupon vests in the Receiver. The court fixes the amount to
be paid as remuneration for the services ofthe Bailiffas Receiver out
of the assets of the insolvent. .
(2) Each Bailiffwho is called upon to act as a Recelver
Accounts. In Insolvency Cases should maintain the fol-
lowing books - N
1) Register of Insolvency Cases (Form Civil 7B).
2) Cash Book (Form Civil 178).
3) Ledger (Form Civil 179{).
4) Bailiffs Register No. 1for Insolvency Cases.
(3) Copies of the insolvency petitions ﬁresented to the
Register of Insolvency ~ Court under section 13 of the Burma Insol-
Caes.  vency Act,when received by the Receiver,
should be recorded in the Register of Insolvency Cases (Form Civil
1B) with particulars as required by the form. _
(4) The fundamental Account is the Cash Book which
CashBook. 1S maintained in Form Civil 178, It should
_ ~ show in chronological order according to date
all receipts and disbursements. On its receipt side should be shown
all monies received for which the Receiver is required to give re-
ceg)ts _ under section 59(b) ofthe Burma Insolvency Act,
and which he should within 48 hours deposit inthe Treasury as Civil
Court deﬁosns, except such amount as the Court may allow him to
retain in his hands for emergent or contingent expenditure.
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m (6) The Bailiff should maintain a separate register 'in
Eﬂaﬂiﬁ Register'%a_ ], the form of Bailiffs Register No. | for insol-
fi~" * vency cases, and on no account should any
transaction relating to insolvency be entered in the general Bailiffs
Register No. [fe”pts and payments appearing in the Cash
Book should be recorded at once in this register, the receipts being
recorded in chronological order and the payments against the respec-
tive receipts out of which they are made. This register should check
with the Cash Book arid the Ledger.
(7) In addition to the registers mentioned above, the
File6forders.  Bjailiff Receiver should maintain ail ordinary
correspondence file for each insolvency case.
In this file should be placed copies of the order appointing him as
Receiver orderstjfthe Court, copies of the reports of the
Bailiffas Receiver in the case, copies of chalans and vouchers, and
all other papers connected \yith the particular case.

356. Where an Official Receiver has been appointed under

Official Receivers, ~ Section 57 ofthe Act, the above orders regard-

Ing the accounts of the Bailiffas Receiver

In Insolvency cases, shall apply mutatis mutandis to the Official Re-

ceiver, who shall maintain exactly similar registers, accounts and
records,

357. The accounts 1the p>gpjifaj> Reedver in Insolvency

Audit and Audit Bees CASEStOr ofthet)fficial Receiver ifthere s one,

. Will beaudited githler anri”iy or biennially

by the outside Audit Department of the Accountant-General's Of-

fice. The costoflhe auditasiixed byi-Government shall be paid out
ofthe respective estates.
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10. Mussalman Wakf Act.

358. (1) In exercise of the powers conferred by section 1,
sub-section (2) of the Mussalman Wakf Act, the President has di-
rected that sections 2 to 13 ofthe Act shall come into force in the
following districts with effect from the 1st August 1924 * : -

1) Rangoon Town District. ~ (4) Bassein District.

2) Mandalay District. ES; Akyah District

(3) Amherst District. (6) Prome District.

(2) In exercise of the powers conferred by section 2,
clause (b) of the Mussalman Wakf Act, the President of the Union
has designated the District Court, Hanthawaddy, as the Court for all
purposes under the Act in all cases arising within the limits of the
Ordinary Original Civil Jurisdiction ofthe High Court, Rangoon t

) Rules underthe Acthave been framed and were pub-

lished in Judicial Department Notification No. 241, dated the 12th
September 1924 as amended by Miscellaneous Department Notifi-
cation No. 35, dated the 14th October 1931 and Miscellaneous De-
partment (Ministry of Education), Notification No. 6, dated the 9th
January 1935.

11. Arbitration (Protocol and Convention) Act.

359. The following rules for the requlation of matters con-
nected with proceedings in Courts subordinate to the High Courthave
been made under section 10 of the Arbitration (Protocol and Con-
vention) Act * -

Rules
1 All applications, affidavits and proceedings under
Title of applications, the Act shall be instituted in the matter ofthe
etc’ Act and in the matter ofthe arbitration.
* Judicial Department Notification No. 178, dated the 22nd July 1924,

t Judicial Department Notification No. 179,dated the 22nd July 1924,
J High Court Notification No. 2 (General), dated the 19th January 1939,
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2. Applications under section 3 ofthe Act shall be made
Applications under  in writing and shall be numbered and regis-
section 3. feredt as misceHlaneous proceedings.
3. The procedure inall proceedings under the Act shall
Procedure. D@ In accordance with the provisions of the
Code of Civil Procedure.
4. Upon an application for stay of proceedings under
Stay of Proceedings Section 3 0fthe Act being filed the Court shall
under section 3 of the i notice to be-given to the-party-or parties
to the legal proceedings, other than the appli-
cant, requiring him or them to show cause, within a time specified,
why the order should not be made, unless the Court is satisfied that
the object of the application would be defeated by the delay occa-
sioned by such notice.
B. The party seeking to enforce a foreign award shall
s, cuments o be pro- produce with his application -
tion orenforcementofa (2) the document specified in section 8(1)
foreign award. of the Actand, where such document is in a
foreign language, a translation thereof into English certified in the
manner prescribed by sub-section (2) of section 8;

(b)  the original agreement for arbitration or an
authenticated copy thereof and when the same is in a foreign lan-
guage, a translation thereof into English certified in the manner pre-
scribed by sub-section (2) of section 8 of the Act;

(c) an affidavit or affidavits showing that the
award is a foreign award and that the conditions mentioned in sub-
section (1) of section 7 or the Act are satisfied; and

(d)  other necessary documents in support ofhis
application.
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6. Ifthe application under section 5 ofthe Act be pre-
Procedure to be foi- Sented without thddocument specified inRule

PUSEN CRERTASEIE: 5 (a) above, it shall forthwith be returned to

with aopliceion fr en- t16 ‘party presenting it. If such application is

~ Unaccompanied by the documents specified in

Rule 5 (b) and (c) above, the Court may allow a reasonable time
within which such documents must be filed.

1. The provisions ofthe Code ofCivil Procedure relat-

Execution of decrees  INQ t0 execution of decrees and orders shall,

endorcers.  mutatis mutandis, be applicable to the execu-

tion of decrees and orders under the Act.

8. The feesinrespect ofproceedings underthe Act shall

Feespayablein b according to the scales of fees in force in

proceedings. Courts subordinate to the High Court, s0

far as the same are applicable.

12. Arbitration Act, 1944,

360. Section 89 andthe Second Schedule ofthe Code of Civil

Application of Act. ~ Procedure and the Arbitration Act, 1899, have

been repealed by the Arbitration Act,1944,

which is in force throughout the Union of Burma. Consequently all

arbitrations must be conducted in accordance with the provisions of
the Arbitration Act, 1944, See section 47.

361. Rules under section 44 ofthe Acthave not yet been pub-
Rules- lished by the High Court.

362. Arbitrator's fees for every effective meeting should not

Aritrators' Fees.  ordinarily exceed three gold mohurs for the
first two hours and one gold mohur for each
succeeding hour.
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