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Wittenby UTin U
Chai rnan of the Gentral Legal Cormmittee
o the
Nat i onal League for Denocracy

Rule of Law in Burma under SLORC

Ruleof Law isamongst theforemost political objectivesproclaimed by the State
Law and Order Restoration Council (henceforthreferred to as SLORC). However,
inmattersconcerning members, supportersand sympathizersof the National League
for Democracy (NLD), theauthorities habitually take arbitrary action which does
not accord withthelaw of theland.

Insection 2(a) of SLORC'slaw no. 2/88, “the Judiciary Law”, itissaid that “justice
will beadministered independently accordingtolaw”. However in casesconcerning
membersof theNLD, judgment is passed asrequired by theauthoritiesand dictated
by various state intelligence organs, regardless of the provisionsof thelaw.

Although section 2(€) of the above mentioned law providesthat “ Justice shall be
dispensedin open court unlessotherwise prohibited by law,” trialsareheld in prison
precincts. Without the permission of theintelligence organs, judges cannot evenlet
the family and counsel of the accused know what sentence has been passed. In
many casesthe accused are kept inignorance of the section of thelaw under which
they arecharged. There have beeninstanceswhentheMilitary Intelligence passed
sentencesorally at thetimeof arrest, beforeany trial had taken place.

Section 2(f ) of SLORC law no. 2/88 givesthe accused theright of defenceandthe
right of appeal under thelaw. Moreover, section 340(1) of The Code of Criminal
Procedure (act V of 1898) providesthat “ any person accused of an offensebefore
aCrimina Court, or against whom proceedingsareingtituted under thiscode, inany
such court, may of right be defended by apleader” (i.e. by alawyer). Thiswas
reiteratedin para. 455(1) of the Burma(now Myanmar) Courtsmanual, asfollows:
“Every person accused may of right be defended by apleader”. Inthemajority of
cases where the accused are members of the NLD, access to and defense by a
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lawyer aredenied inflagrant violation of SLORC’sown lawsand proclamations.

M aximum prison sentences are meted out to membersof theNL D even whenthe
evidenceagainst them isinadequate or evenimpermissibleunder thelaw.

In cases of appeal or revisionto ahigher court, the convicted personisrequiredto
put hisor her signatureto aform giving power of attorney to alawyer tofilethe
memorandum of Appedal or Revisionwithinthe prescribed period of time. However,
whentherelevant formsare submitted to the prison authorities, theformsarefilledin
and returned only with the consent of the Military Intelligence.

In cases prosecuted under section 5 (j) of the notorious Emergency Act of 1950, the
accused are detained for long periods under the pretext of awaiting the sanction of
the authorities concerned. When sanctionisnot received, instead of closing the
case, the accused are sent up to be prosecuted under section 505 (b) (statements
conduciveto public mischief) and sentenced to imprisonment.

Fundamental Legal Rights Denied

Bail isoften denied to caseswhich are bailable under section 496 of the Criminal
Procedure Code by classifying such casesas” Si-Man-Chet,” or “Planned.” Insuch
casesthe accused may not haveinfringed thelaw but thejudgesareobliged to give
them compul sory sentences, usually aterminjail. In such casesthehigher appellate
courtsusualy takethelineof least resistanceand do not rectify or interferewith the
orders and sentences of the lower courts. The appeal or revision is dismissed.
Consequently the Pillar of Justiceisno longer apillar of strength and refugefor the
oppressed but islikeareed quivering inthewind.

Sub-Judice Speeches

In special cases, the Judge personally convenesameeting of hissubordinatesand
explainsin aspeech thereason why acertain person or personsare deemed or to be
deemed guilty of the offense with which he/sheor they arecharged. Whensucha
meeting isconvened by the highest judicial authority and the explanation isalso
delivered by him, itismorethanasub -judiceact; it virtualy amountstoaconviction
beforeand without atrial.

Retrospective  Laws

On 10 July 1991, the SL ORC promulgated law no. 10/91, amending the Hluttaw
Election Law. Onthe sameday, SLORC issued order no. 4/91 which enumerated
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offensesaffecting el ected representatives. Both thelaw and the order wereto have
retrospectiveeffect, thusviolating fundamenta and sacred principlesof law.

The Judiciary Under Military Dictatorship

Themilitary government of Burmahasnot abided by itsown municipa lawsnor by
international normsof justice. Asitisneither an € ected government accountableto
the peopl e nor apopular government ruling under aconstitution accepted by the
peopl e but agovernment that has usurped power by military force, there can beno
ruleof law and theindependenceof thejudiciary isamerescrap of paper, amockery
of thesystem.

Arbitrarily arresting members, supportersand sympathizersof the NLD who are
simply working for democracy out of true belief and convicting them under laws
meant for common crimina scontradictsinternationally accepted principlesand norms
of justice.

Members, supporters and sympathizersof theNLD who arejailed are frequently
transferred to prisonsfar away fromtheir homes. Asaconsequence, someimprisoned
NLD members are unableto seetheir familiesfor months and thus deprived of
important moral support aswell asthe essential supplement to their diet and the
medicinesnecessary for survival inthe pena system under SLORC.

Some prisonersof consciencewho have completed their jail termsare not rel eased.

Pyithu Hluttaw or Parliament

ThePyithu Hluttaw (Parliament) Election Law definestheword Hluttaw asthe Pyithu
Hluttaw and section 3 decreesthat the Hluttaw shall be formed with the el ected
representatives of the various congtituenciesin accordance withthelaw. However,
the Hluttaw hasnot yet been called or convened although el ectionswere held way
back in 1990. Thisisin stark contrast to the procedure in working democracies
where Parliament isconvened within weeks of theelections. Thefailureto call the
Hluttaw istantamount to arefusal to respect the mandate of the people.

Suppression of the Right Activities of
Political Parties and
Persecution of Menbers of the LND

Under section 2(b) of the SLORC law no. 6/88, thelaw relating to the formation of
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politica parties, apolitica party isdefined asaparty whichhasapalitica belief upon
whichitsactivitiesarebased. Yet membersof theNLD arenot alowedto engagein
legitimatepolitica activities.

Such occasions asthe commemoration of the anniversary of the founding of the
NL D andtheanniversary of theresounding victory won by the NLD intheeections
of 1990, arenormd functionsfor alegally registered party. However, theauthorities
habitually subject the NL D to severe harassment onthese occasions. Delegatesto
the commemorative conventions are detai ned, those who have to come from the
districtsare denied busand traintickets, wives of del egateswho manageto get away
for the conventions are detai ned, accessto the venue of the conventionsishblocked,
delegatesarriving for the conventionsareforcibly turned avay or taken away by car
toadistant suburb. NLD delegateswho are detained are charged under various
sectionsof thelaw such assection 5(j) of theinfamous 1950 Emergency Provision
Act (the Law Protecting the Statefrom Destructive Elements); section 505(b) of the
Pend Code, designed against statements conduciveto public mischief; and section
5(2)(f)(g) of theHabitua Offenders Restriction Act, better knownasHORA, which
isintended for habitua criminalsand thieves, vagabonds, and thosewho do not have
an ostensiblemeansof livelihood.

In some police stations detained members of the NLD were kept like common
criminalsand in someinstances were subjected to inhuman treatment. WWomen
members of the NLD were put in the same cells as prostitutes and criminals, on
occasion even kept together with mal e detainees.

The authorities subjected elected Hluttaw representatives of the NLD who were
detained to threats and intimidation, and used various unlawful meansto compel
them to resign asthe el ected representatives of their Hluttaw constituencies,

Theauthoritiesconstantly interfereintheinternal mattersof theNLD and restrict its
activities such asthe formation of organizational committees, the delegation or
suspension of dutiesand responsibilities. Recruitment of new membersisprohibited,
party meetingsare prevented or restricted.

The opening of NL D officesand the putting up of NL D signboardsarenot allowed.
Signboardsthat werelegdly put up with the permission of the ElectionsCommission
have beenforcibly removed by theauthorities. Thelawful flag of the NLD wasnot
allowedto beflown at variousNL D officesand forcibly removed. Ownersof the
premiseswhere NL D officesarelocated arethreatened and coerced to withdraw
their leases.
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TheNLD isnot alowedto print, publish or distribute any papers. Documentsthat
weresaized duringradsonNL D officesarenot returned. Legally published directives
and documentslaying out the policiesof the NL D are sei zed asexhibitsand thosein
possession of such papersare prosecuted. Thedistribution of video recordings of
conventionsand commemorative ceremonies held by the NL D are prohibited. A
law was promulgated in 1996 to make the distribution of such videosan offense
carrying astiff prison sentence.

Thewearing of the (unofficid) uniform of theNLD by an organi zationa committeein
thelrrawaddy divis on wasdeemed to condtituteincitement to unrest and disturbance
of the peaceand tranquility of the country. All themembersof thecommitteewere
prosecuted and sentenced to imprisonment. The chairman of the committee has
sincediedin Myaungmyaprison fromlack of adequate medicd care.

Theauthoritiesplacedifficultiesintheway of busnessand socid activitiesof members
of theNLD. Mattersrelating to tax and revenue, transport and communicationsare
subjected to close scrutiny and the dightest mistake resultsin prosecution and prison
sentences.

Membersof theNL D areunjustly evicted from state owned apartments. In some
ingtances, house ownersare prevented from taking in membersof theNL D astenants.
There have al so been caseswhere guest houseswere ordered not to rent roomsto
membersof theNLD.

Civil servantsrelated to members of the NL D have been arbitrarily transferred to
remoteareas. NL D memberswho aremedical practitionershavehad their licenses
to practicemedicinewithdrawn. NLD lawyershavea so had their licenses suspended
and some have been struck off theroll of lawyers.

Instigation or Perpetration of Violence against
Members of the NLD

On 9 November 1996, a convoy of carscarrying U Tin U, U Kyi Maung, Daw
Aung San Suu Kyi and some el ected representatives was attacked by about 200
peoplewith miscellaneousweaponsin broad daylight.

A firstinformation report waslodged with the Bahan Township Police Station but in
spite of thefact that some security officerswere present around the scene at thetime
of theattack, not asingle person hasbeen known to have been arrested in connection
withtheincident. Eleven monthshave now passed but the police have not yet sent
up any personsfor trial.
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TheNLD withaview to bringing out thetruth and preventing any similar incidents
fromtaking placein future, proposed to the authoritiesthat an independent enquiry
panel comprised of respectable and trustworthy citizens beformed and that their
findingsbe published for the benefit of thegenera public but theauthoritieshave not
made any response.

A Minigter of the SL ORC government whoisa so asecretary of the Union Solidarity
and Development Association (USDA), openly caledfor the“dimination” of Daw
Aung San Suu Kyi. He specifically explained that to eliminate meant tokill. The
government hasturned ablind eyeto such agross offenseunder thecriminal law in
spiteof an officia request by the NL D to the chairman of the SLORC asking that
appropriate action betaken. (It isworth noting here that the USDA wasformed
under anotification that enablesmembersof thecivil servicestojoin theassociation.
Thus, anatification has been allowed to override alaw, no.6/88 promul gated by
SLORC, whichprohibitsall public servants, including military personnd, government
servants, the policeand all thosereceiving salariesfrom public coffers, fromjoining
asociations.)

The chairman of the Manda ay Division organization committee of theNLD whois
also an elected Pyithu Hluttaw representative was attacked and robbed on the
M andal ay-Rangoon Expresson 22 November 1996. Although theincident was
duly reported to the police; no action wastaken.

Local authoritieshave madethreatsagainst thelife and security of membersof the
NLD livingunder their jurisdiction. Membersof the NL D have been conscripted as
portersfor the armed forces and four membersto date have lost their livesasa
consequence.

Forced Labour

Forced labour isadaily occurrencein all partsof Burma. Actionistaken under
section 12 of the Village Act against thosewho refuseto supply “Voluntary” labour
to build roads, railways, bridges, damsand other constructionswhen ordered to do
so by theauthorities.

Sometimesrigoroustermsof imprisonment are meted out. Itisoftendifficult for
househol dsto supply thelabour required of them without economicloss. Duringthe
hot season and during therains, the health of labourers suffer from theweather and
from lack of clean drinking water. In many instances neither adequate food nor
shelterisprovided. Liveshavebeenlost duetoill health and to snakebitesin some
aress.
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L abourersaretreated harshly and often madeto provide food and shelter at their
own expense. At the completion of thework quota, |abourers sometimeshaveto
bribethe authorities so that they would berel eased to return home. ThelLO should
take stepsto ensurethat such amisuse of labour contrary to the spirit and | etter of
theILO conventionsisdiscontinued assoon aspossible.

General

Thereisno freedom of thought, expression or association in Burmaunder SLORC.
Thelawsand notifications brought out by SL ORC are sometimes contradictory, as
hasbeen illustrated in some of the casesabove. Law no. 5/96 represents another
contradiction. After declaring openly that it wastheduty of al citizensto participate
inthe drawing up of the state constitution, the law prohibitsthe drawing up of a
constitution by anybody outs de the National Convention convened by SLORC.
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