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EXECUTIVE SUMMARY

1. INTRODUCTION

For over a decade, the United Nations and Human Rights organisations have documented
systematic and widespread human rights violations inflicted on the people of Burma



generally, and on the ethnic people in particular. Most reports, however, with the exception
of some references to Article Three of The Geneva Conventions, have refrained from
conceptualizing the violations in terms of International Humanitarian Law. This report
addresses that gap and, in the aftermath of the State organised ambush of Daw Aung San
Suu Kyi's convoy on May 30, 2003; the ongoing, widespread, systematic destruction of
substantial parts of the eastern ethnic peoples; and the faillure to end impunity, recommends
a period of consultation, education and consensus building to explore the practicality,
political appropriateness, and morality of applying and enforcing relevant International
Humanitarian Law.

2. RATIONALE
This report analyses the human rights violations, identified by, amongst others, UN Specid
Rapporteurs for human rights and Amnesty International, and expressed in UN Genera
Assembly Resolutions, that have been inflicted on the people of Burma for decades. The
Report's rationale is based on the following key statements made by UN Specia Rapporteurs
and UN General Assembly Resolutions:

a) UN ASSESSMENT OF IMPUNITY AS THE UNDERLYING CAUSE

The apparent pervasive impunity of the security forces must be seen as the essential factor.

(From thematic Rapporteur Myanmar (Burma) of the UN Commission for Human Rights,
March/April 2001).

b) UN ASSESSMENT OF NECESSITY FOR JUSTICE

In order for democratization to take place, there must be full accountability through a judicial
mechanism, of abuses committed by state agents.

(UN Specia Rapporteur on the situation of Human rights in Myanmar, Mr. Sergio
Pinheiro, in his address to the United Nations General Assembly, November 6, 2002).

Significantly the UN Specid Rapporteur recommended that prosecution of perpetrators
of human rights abuses should take place before any transition to democracy.

c) UN ASSESSMENT OF END OF CONSTRUCTIVE ENGAGEMENT

The attack [on Daw Aung San Suu Kyi's convoy] has congtituted a potentially terminal set
back on the political front and, for that matter, for the human rights situation in the country and
has undone, in one stroke, all progress that has been achieved since the process of dialogue beganin
2000.

(Mr Sergio Pinheiro, UN Special Rapporteur on the situation of Human Rights
in Myanmar, in his address to the UN General Assembly, Sept.12, 2003).

d) UN AFFIRMATION OF THE RESPONSIBILITY TO PROTECT

Calls on the government of Myanmar



To immediately secure the safe and unhindered access to all parts of Myanmar of the United Nations
and International Humanitarian Organisations so as to ensure the provision of humanitarian
assistance and to guarantee the most vulnerable groups of the population.

United Nations General Assembly Resolution on Myanmar, para. 4 (), 1 December, 2003. The
most vulner able partsof the population are, in effect, theinternally displaced people.

3. TERMS OF REFERENCE: THE LEGAL FRAMEWORK
a) THE PREMISE

This report is premised on the former UN Special Rapporteur's (Rgsoomer Lallah, Q.C)
conclusion to his 1998 report on the situation of Human Rights in Myanmar in
accordance with the Economic and Socid Council decision, 1998/261, of 30 July, 1998
(para. 59):

The Special Rapporteur is deeply concerned about the serious human rights violations that continue to
be committed by the armed forces in the ethnic minority areas. The violations include extra judicial and
arbitrary executions (not sparing women and children), rape, torture, inhuman treatment, forced
labour and denial of freedom of movement. These violations have been so numerous and consistent over
the past years as to suggest that they are not simply isolated acts of individual behaviour by middle or
lower rank officers but are_the result of policy at the highest level entailing political and legal
responsibility. (My underline.)

This report will focus primarily, but not exclusively, on:

the serious human rights violations. . . committed. . . in the ethnic minority areas. . .[which] are the
result of policy taken at the highest level, entailing . . . legal responsibility.

Before proceeding, we should note the exact meaning of some of the key words in the
condemnation:

» Violations, according to the UN definition in its Training manual on Human Rights
monitoring, are:

government transgressions of the rights guaranteed by national, regional, and human rights law
committed by a government. (UNHCHR Training Manual on Human Rights Monitoring,
Series No. 7, p.10).

The word, transgressions, thusimply that violations are formal, conscious, deliberate and,
by implication, intended. The fact that violations are committed by governments
expresses a level of gravity and culpability more serious than that implied by the word
"abuses,” which are acts inflicted by non-State parties.

» apolicyisanorganized set of planswhich are clearly intentional in nature;

o apoalicy inflicted by those at the highest level is deliberately, consciously and actively
chosen;

» the actions resulting are not, we can therefore infer, the result of negligence,
recklessness, incompetence, or the unwanted side effects of a counterinsurgency
campaign. They are likely to be intended.



The violations, cited in the Specia Rapporteur's conclusion, we can infer, are,
therefore, the intended outcome of policy.

b) EXPANDING THE FRAME: ACTS OF OMISSION AND ACTS OF COMMISION

This report expands, however, the UN Specia Rapporteur's framework to include an
assessment not just of violations committed through action, but also violations committed
through deliberate inaction. Acts of omission express a form of negative violence which are
intentional, not the result of negligence. Deliberate denial and non-provision of essentials for
life, such as food, clean water, hygiene, shelter, medical care and supplies, etc., can be as
destructive, in the long term, as acts of positive violence. As such, they are fully consonant
with our understanding of violations of International Humanitarian Law.

c) LAW APPLIED
International laws applied in this report are primarily:

» The Geneva Conventions, especially Common Article Threg;

*  Crimes against Humanity as defined by the Rome Statute;

» Genocide as defined by The Convention on the Prevention and Punishment of the Crime of
Genocide, clarified and crystallized by the judgements of the two UN Security Council
mandated Tribunals for Rwanda and the former Yugodavia, and its codification in
the Rome Statute.

War Crimes, although applicable, have not been strongly emphasised as they can be
considered to be isolated crimes and may, therefore, not necessarily express the systematic
policy condemned in the 1998 Report. However, the category remains applicable when the
systematic nature of crimes may be in doubt.

The Convention on the Rights of the Child, The Convention on the Elimination of all forms of
Discrimination against Women, The Convention on Forced Labour, all acceded to by Burma, have
not been applied because the crimes alleged to have been committed, and being committed,
against substantial parts of some of the non Burman peoples of eastern Burma, are of such a
gravity and scale that the very survival of these groups is in question, rather than their
inequitable and unjust treatment.

Crimes against Humanity have been applied because the violations aleged by United Nations
Special Rapporteurs and General Assembly Resolutions are sufficiently grave to justify
consideration of such a category of crime; violations are frequently described in UN
Resolutions and Reports in terms of the two distinguishing, disunctive characteristics of this
species of crime: spatially as widespread, or mentally as systematic, or both. The International
Labour Organisation has specifically cited the use of forced labour as a Crime against
Humanity and a contemporary form of slavery.

The crime of Genocide has aso been applied because, according to UN and Amnesty
International Reports, ethnicity is, at the very least, a serious, motivating factor underlying
the violations which target ethnic peoples described as:

solely, (UN Special Rapporteur March/April 2002), or purely (Amnesty International
"Myanmar: Ethnic Minorities Targets of Repression,” April, 2001, p.15) on the grounds of their
ethnicity or where they happen to be living.

This ethnic motivation underlying the persecution and destruction is also stated particularly
clearly in another Amnesty International Report:



The ethnic minorities in Myanmar run a greater risk of being subjected to a wide variety of human
rights violations simply because they are a member of a particular group. ("Myanmar: Exodus from
Shan State," 2000).

If the motivation for the destruction is partly or completely ethnic, it is reasonable to infer
there may be an intention to destroy ethnic groups, either in whole or in part.

d) ISSUE OF GENOCIDE

Genocide, popularly understood as fast mass killing, is not occurring in Burma. However, the
meaning of Genocide as defined by The Convention on the Prevention and Punishment of
Genocide is very much broader than this populist notion. It embraces sow, indirect methods
of destruction and assimilation. Thus, while taking into account the responsibility not to
exploit the term for sensationalist purposes, or to use it irresponsibly to inflame feelings, the
ethnic identity of about 526,000 internally displaced Shan, Karen, Karenni, and Mon people in
eastern Burma (Thai/Burma Border Consortium figures, Oct. 2004), and between one and
two million, internally displaced non-Burman, ethnic groups in Burma generally, and about
400,000 externally displaced mostly ethnic people (UN briefing figures, October 2002),
suggests ethnicity is an important motivating factor underlying the violations. The
overwhelming majority of these violently displaced victims are non- Burman ethnic civilians,
not political groups, or resistance fighters.

In addition, Burma signed, and then acceded to, The Convention on the Prevention and
Punishment of the Crime of Genocide in 1956. Thus, while the general principles of The Genocide
Convention apply to al countries, (whether they have signed and acceded or not), the fact that
Burma did sign, and did accede to the Convention, justifies and obliges the application of the
specific articles of The Convention on the Prevention and Punishment of the Crime of Genocide to
the specific violations cited in UN and Human Rights reports.

e) RELEVANCE OF THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

While recognizing that Burma has not signed or ratified the Rome Statute, this report applies
the Statute's definitions because its codification of law is the most comprehensive, up-to-date,
authoritative statement of international humanitarian law in the world.The Statute would, at
the very least, strongly guide decision makers when considering if a case exists justifying
enforcement of international law. It would also strongly inform and influence the judgements
of any future body enforcing that law.

Moreover, because Genocide is, firstly, a crime under international law; secondly, a crime of
"inherent jurisdiction; " thirdly, was envisioned in Article 6 as being prosecutable by a future
international tribunal; and fourthly, has been incorporated virtually without change into the
Rome Statute, the International Criminal Court could arguably be considered to be the
appropriate mechanism for enforcing the principle of Universal Jurisdiction for this crime.
However, it must be admitted that this view is contentious.

Thailand, however, has signed the Rome Statute. This expresses an intention to accede to it
and, at the very least, commits it not to act in a way which might undermine the Statute's
principles. Moreover, as a signatory nation to the Statute, its position in relation to Burma is
quite clear: it is obliged to co-operate with the enforcement of international humanitarian law.

f) THE INTERNATIONAL CRIMINAL TRIBUNALS FOR RWANDA AND YUGOSLAVIA

Judgements of the two UN Security Council mandated International Criminal Tribunas for
Rwanda (subsequently referred to as the ICTR), and (former) Yugodavia (subsequently



referred to as the ICTY), have been applied, since they express the most detailed, specific
applications of International Humanitarian Law to particular situations since Nuremberg. As
a result, a comprehensive, clear, accessible, respected, up-to-date and applicable body of
authoritative Case Law has now been, and is being, established.

g) THE SCOPE AND LIMITATIONS OF THIS REPORT

While this report focuses primarily on the plight of the non- Burman peoples of eastern
Burma, it also includes some analysis of crimes inflicted on ethnic peoples in other areas, and
on the genera civilian population of the country, including the largely Burman, urban,
lowland democracy movement. It has not been possible to corroborate information in the
West in person. Analysis has therefore been limited to information gathered by organisations
such as Amnesty International and indigenous human rights groups. In addition, it has been
impossible to collate and analyse human rights violations inflicted in Kachin State because of
the extreme sensitivities surrounding the issue in the present political situation. Divided
Kachin groups apparently find it too politically sensitive to explore the issue of violations and
impunity.

There are also numerous smaller ethnic groups in eastern Burma, such as the Lahu, Lisu,
Akha and others, who have been suffering from violations, but it has not been possible to
investigate these.

Findly, it should be pointed out that the present plight of the eastern ethnic peoples depicted
in this report represents only a very small amount of the overall suffering that has been
inflicted on non Burman peoples for decades. Evidence can only now be collected on the
terminal stage of this destruction in eastern Burma because it is occurring close to the Thai
border.

h) EVIDENCE

There is no doubt as to the existence of evidence of widespread, systematic human rights
violations inflicted on the people of Burma for the past decades. They are included in al UN
General Assembly Resolutions on Burma and in UN Specia Rapporteurs Reports. (See Ch.10:
"A manifest, consistent, systematic, pattern of destruction™). The present Rapporteur has, for
example, cited prima facie evidence of State connivance in the attack on Aung San Suu Kyi's
convoy on May 30, 2003.

The following intercept, from avery reliable source, is evidence by the Junta's own admission
of its responsibility for massive, widespread human rights violations:

From: JaPaHa-2
To: All Battalions under command 11 March 05 13.30

1. Radio messagefrom Pang Long on 05 March 2005, (official) letter no 2604, (as notification or
memo.) From January 2004 to January 2005 our army members have violated the military laws
and public law. By the officer's level 559 cases, and by the private's level 9167 cases. All together
9726 law cases.

2. Under the command of Japal-la 2 (MOC-2, Military Operation Command 2, Karen area) from
January 2004 to January 2005, there are 31 military officers and 353 private soldiers under
lawsuits (law cases). All together 384 cases. One colonel, two Lt. Coal., six majors, 17 Captains, 5
Lieutenants.

3. As examplefor the military law, that should be strictly obeyed, and protect the military officers
from doing wrong against the law, they are dismissed from the army life long. And they get the
penalties for hard work depending on the seriousness of each case. In the case of narcotics the
length of jail term depends on the amount of narcotics.



4. Higher officers, as samplefrom Batallion KaRaLa (Lib Light Infantry? Batt 45), Maj. Kyaw Yan
Nai, embezzlement. Batallion La Ma Ra 567, (Rapid Deployment Unit Battalion 567), Lt. Col. Ne
Win, looted and raped woman, which is not his wife, penalty dismiss from the army, and hard
work, lost his reputation his life long. Therefore all officer level have to warn all under their
command every month so we can reduce law cases.

5. The penalties that we have put on the high officers serves that our army not lost the reputation
belong to the public law and military forever. We hope that all level will understand and will not
perform something wrong again. In the year 2005 we have introduced aformula that all officers
have to sign, whenever we have meeting, to accept that everybody know about the military laws.
This notification to all battalion as acknowledgement.

(RI recording time 11 March 15.45)

Although the message suggests for the first time a serious attempt may be being made to
address impunity. The identification of 9726 violations by Junta itsdf in a single year
expresses that, at the very least, violations are widespread and routine. Their number, gravity
and infliction by officers at senior level suggests aso that they are condoned, and possibly
encouraged. This apparent attempt to address impunity does not negate that the destruction
of food and homes, and deliberate non-provision of basic necessities, is intentional policy.

i) THE ISSUE OF CULPABILITY

In its emphasis on the suffering of ethnic peoples, there is no intention to minimize the
suffering of the mainly Burman democracy movement, or the violations inflicted on it. In
addition, the report does not accuse, or imply in any way whatsoever, that the Burman
people as a whole bear any responsibility for crimes committed against the ethnic peoples.
Alleged responsibility lies, as the former UN Special Rapporteur, Rgjsoomer Lallah Q.C.,
pointed out, with those at the highest level, the ruling Junta, a group which was
overwhelmingly rejected by nearly al sections of Burmese society in the 1990 elections,
including Burmans and members of the armed forces.

Therefore, it is absolutely not the intention of this report in any way to blame the Burman
people collectively for the violations committed against the non-Burman ethnic peoples.
However, it is the intention of this report to show that there is a significant ethnic component
to the violations, in addition to the political.

The responsibility for both these sets of crimes, the political and the ethnic, is the
responsibility of those at the highest level, the ruling Junta.

4. FINDINGS
a ASSESSMENT
THE GENEVA CONVENTIONS

VIOLATIONS OF COMMON ARTICLE THREE



This report finds overwhelming evidence to justify an investigation of the Burmese military
dictatorship for violating Common Article Three of The Geneva Conventions. This protects
"civilians taking no active part in hostilities in situations of an internal armed conflict." The
deliberate, systematic, widespread targeting of civilians taking no active part in hostilities for
decades entails a grave violation of this fundamental cornerstone of International
Humanitarian Law. It should be noted The Geneva Conventions were specifically signed and
acceded to by Burmain 1992.

GRAVE BREACHES OF THE GENEVA CONVENTIONS: A THREAT TO INTERNATIONAL
PEACE AND SECURITY

The systematic, widespread, state-sponsored, destruction of non-Burman refugee camps
across the international border, inflicted by Junta troops and its DKBA proxy allies operating
under itsdefacto control, inside Thailand, involvesa grave breach of the Geneva Conventions.

The International Committee of the Red Cross, as guardian of the Conventions, has a
particular duty to address this grave breach, even in retrospect. It also has a responsibility to
take up with the Junta the ongoing violations of Common Article Three.

b) ASSESSMIENT
CRIMES AGAINST HUMANITY

This report, in conjunction with the accompanying illustrative footage in the film, Dying
Alive, finds aufficient evidence exists to judtify an investigation of the Burmese military
dictatorship for the following Crimes against Humanity, as defined by the Rome Statute of the
International Criminal Court, allegedly inflicted on the civilian population of Burma in
general, and the ethnic people in particular:

Article 7 (1) (a) The Crime Against Humanity of Murder, including, but not restricted to, the
killing of Burmese civilian democracy activists in Daw Aung San Suu Kyi's convoy on May
30, 2003; the widespread, systematic killing of Burmese civilians in 1988, and the deaths of
democracy activists in prisons resulting from torture and deprivation of resources necessary
for survival; the mass killing of Karen civilians in or around Bogolay township in the
Irrawaddy delta during and after the autumn of 1991, including the deliberately inflicted
deaths which resulted from the subsequent interrogation, torture, and starvation inflicted on
surviving victims in prisons throughout Burma; the selective and mass killing of civilians for
decades;

Article 7 (1) (b) The Crime Against Humanity of Extermination defined by the Statute as the
destruction of part of agroup, using either direct or indirect methods, such asdeprivation of access
to food and medicines. These conditions have been, and are, inflicted on a systematic and
widespread basis on those parts of the Shan, Karen and Karenni people identified as
internally displaced people trying to exist either in free fire zones, or forcibly concentrated
into camps in eastern Burma. The crime could aso be applied to the mass killing and
subsequent destruction of delta Karen in 1991 and afterwards,

Article 7 (1) (d) The Crime Against Humanity of Deportation or Forcible Transfer of Population for
the widespread and systematic forced internal displacement of civilians, inflicted both on
Burman and non- Burman peoples;

Article 7 (1) (e) The Crime Against Humanity of Imprisonment or other Severe Deprivation of
Physical Liberty for the widespread and systematic imprisonment of Burmese civilian
democracy activists, and the forced relocation into camps of hundreds of thousands of
Burmese civilians in lowland Burma; moreover, The Crime of Severe Deprivation of Physical
Liberty, particularly and specificaly, applies to the hitherto largely ignored plight of
hundreds of thousands of ethnic peoples forcibly concentrated into camps in eastern Burma,
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or trapped in freefire zones, isolated from the International Community in defiance of UN
Resolutions;

Article 7 (1) (f) The Crime Against Humanity of Torture, institutionalized as a weapon of state
terror, routinely inflicted in a widespread and systematic manner on Burmese opposition
generaly;

Article 7 (1) (g) -1 The Crime Against Humanity of Rape committed on a widespread, and
possibly systematic basis, against the women of Burma, particularly non Burman women in
eastern regions associated with conflict;

Article 7 (1) (g) -4 The Crime Against Humanity of Forced Pregnancy allegedly committed
against ethnic women in a widespread, and, possibly, systematic manner;

Article 7 (1) (g) The Crime Against Humanity of Sexual Violence for the wide range of crimes
committed through the use of force, or the threat of force, or coercion, against the women of
Burma, particularly ethnic women;

Article 7 (1) (h) The Crime Against Humanity of Persecution committed both against Burmese
democracy activists, including the National League for Democracy, and ethnic and religious
groups,

Article 7 (1) (i) The Crime Against Humanity of Enforced Disappearance of Persons particularly
inflicted by death squads operating in Karen State, allegedly under the direct control of the
Military Intelligence;

Article 7 (1) (K) The Crime Against Humanity of other inhumane acts including alleged systematic
mutilation inflicted on ethnic victims and barbarous, repellent behavior inflicted both on the
democratic opposition and ethnic peoples, not specificaly identified in the above list of
crimes, which are intended to humiliate, degrade, and destroy political and ethnic opposition
by inflicting severe mental and physical suffering.

0 ASSESSMENT
GENOCIDE

In addition to the above widespread, and often systematic, Crimes Against Humanity
committed against the general civilian population of Burma, it is also asserted that sufficient
evidence exists to justify an investigation of the Burmese military dictatorship for attempting
to carry out a low intensity form of genocide, genocide by attrition, against a substantial and
considerable part of the internally displaced, non Burman peoples of eastern Burma. This is
inflicted within the wider context of the persecutory programme of cultural destruction and
assimilation, widely known and accepted by Burma scholars as, "Burmanization."



This form of attempted genocide allegedly occurring in eastern Burma is not, however,
inflicted in the way in which genocide is popularly conceived, namely fast, mass killing of
entire peoples, as occurred in Rwanda and Nazi extermination camps. This, it must be most
clearly stated, is not occurring in eastern Burma. Rather a dow, low intensity form of
attempted genocide is arguably being inflicted, targeting substantial, distinct parts of the
populations of some non Burman peoples, by deliberately inflicting on them conditions of
life which make it impossible for them to survive in the long term, i.e, a dow, largely
indirect, form of genocide by attrition. This indirect, dow form of destruction is typicaly and
succinctly reported by Amnesty International thus:

All those interviewed said that they had left their homes because they could no longer
survive.("Myanmar: Lack of Security in Counter-Insurgency Areas,”" Introduction, para. 3)

The fact that the destruction in freefire zones, and in the Junta controlled relocation sites
where ethnic people have been forcibly concentrated, is often inflicted by undramatic acts of
omission, does not mean conditions are not life threatening. Conditions have deliberately
been made unsustainable for ethnic victims: food, clean water, or medical care is either not
provided or destroyed. In such circumstances, victims die very slowly, usually from
preventable illnesses. Although this method of slow, indirect destruction is very different
from the immediate, mass extermination of Jews in the Nazi camps, or the physical slaughter
of Tutsis in Rwanda, it may express an attempt to commit genocide as defined by article 2 (c)
of The Convention on the Prevention and Punishment of the Crime of Genocide by:

deliberately inflicting on the group conditions of life calculated to bring about its physical destruction
in whole or in part.

ASSESSMENT OF GENOCIDE: CONVERGENCE OF INTERPRETATIONS OF THE
MEANING OF THIS FORM OF GENOCIDAL ACTIVITY BY UN TRIBUNALS, UN
GENERAL ASSEMBLY RESOLUTIONS ON BURMA AND THE ROME STATUTE

There has been a convergence of interpretations of what the wording of article 2 ¢) of the
Genocide Convention actually means. The two international Tribunals for Rwanda and
former Yugoslavia and the Rome Statute all identify, inter aia

deliberate deprivation of resources indispensable for survival, such asfood, medicine and shelter as
being expressive of this act of genocide.

The Rome Statute's codification (Article 6 (c), footnote 4) crystallisesit to:

Include, but not necessarily be restricted to, deliberate deprivation of resources indispensable for
survival, such as food or medical services, or systematic expulsion from homes.

The International Criminal Tribuna for Rwanda expanded this definition as follows:

Thejudges determined that thisincludes circumstancesthat will lead to a slow death, e.g. lack of
proper housing, clothing, hygiene, medical careor excessivework or exertion. It alsoincludes methods
of destruction, which do not immediately lead to the death of member s of thegroup, e.g. rape, starving,
reducing medical servicesbel ow a minimum, withhol ding sufficient living accommodation, provided
thiswould lead to the destruction of thegroup inwholeor in part. (Prosecutor v Musema, ICTR, 96-
13T).

Similar interpretations have also been made by the International Crimina Tribunal for the
former Yugodavia. William Schabas cites, for example, in "Genocide in International
Law,"(pub. 2000, CUP, p. 245) four judgements by the Tribunal of the act of genocide, 2 (c),
having been inflicted in detention camps where inmates had been deprived of proper food
and medical care, and gradually subjected to conditions calculated to bring about their
physical destruction. (ICTY, Casenos. IT-97-24-1, 1T-95-5-1, 95-4, 95-8-1).
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There has adso been a convergence between these above interpretations of article 2 ¢) and
some UN General Assembly Resolutions on the specific situation in Burma, such as that
condemning:

Deprivation of all means of subsistence. (March 2001, para.14)

The large number of preventable deaths inflicted over decades, resulting from deliberately
inflicted Junta activity in the non Burman ethnic free fire zones, and in the camps where
people have been forcibly concentrated, raises the issue as to whether these people may be
victims of a dow form of genocide.

In addition, it should be noted that the International Labour Organisation has specificaly
cited the crime of forced labour as being a Crime against Humanity.

ASSESSMENT OF GENOCIDE: COUNTERINSURGENCY OR GENOCIDE

A State has the right to maintain its territorial integrity by legitimate means. However, Burma
has been accused by UN Specid Rapporteurs and General Assembly Resolutions of
systematic and widespread human rights violations, actions which by their very nature are
illegitimate. Leaving aside the issue of the legal status of those actively resisting a policy,
known in Burma's case as Burmanisation, the measures inflicted on non- Burman civilian
peoples appear to be well in excess of the requirements of the military counter insurgency
campaign, known in Burma as "The Four Cuts" policy. A counter insurgency campaign is
intended to defeat armed resistance by severing links between resistance fighters and their
civilian base in order to win over the civilians. Its intention is not to destroy civilians. The
conditions inflicted by the Junta in Burma's case do not, however, appear to discriminate
between resistance fighters and civilians. This is because the conflict is largely ethnic. Smply
being an ethnic civilian in an area associated with resistance is to be a "legitimate" target for
destruction.

Additional measures which appear to be intended to destroy substantial parts of ethnic non
Burman peoples are inflicted in eastern Burma, including:

» the sustained, widespread, systematic destruction of the entire physical basis of life, such
as homes, possessions and animals;

permanent confiscation of land;

relentless, sustained plunder, pillage and extortion;
widespread, condoned rape and sexua violence;

colonization and population transfer;

destruction inflicted and disguised as "development.”
Although the primary groups targeted for destruction are often in the free fire- zones, it is
ggnificant that many of the recorded violations occur in areas where civilians have been
forcibly relocated, are under junta control, and physically removed from al contact with
resistance forces. This suggests the intention is more than counter-insurgency..

In particular, condoned, or encouraged, sexual violence has nothing to do with counter
insurgency. It destroys targeted non-Burman groups by firgtly, biologically changing their
ethnic composition; secondly, by contributing to the disintegration of the group by serioudly
damaging women, the principal care givers; thirdly, by psychologicaly inflicting mental and
physical harm.

ASSESSMENT OF GENOCIDE:
MOTIVES UNDERLYING THE INTENDED DESTRUCTION OF ETHNIC CIVILIANS



International Humanitarian Law, as defined by the International Tribunals for Yugodavia
and Rwanda, does not require evidence of motive for proof of guilt; it only requires that the
actions were actually committed and were intended. Proof of motive, or the reason why the
crime was committed, in short, is not required. However, evidence o, or reasonable inference
of motive, may help to illuminate the mental factors underlying violations, and contribute to
establishing additional, credible grounds for addressing and ending impunity.

In Burma's case, the wholesale, systematic destruction of the physical basis of the life of non-
Burman ethnic internally displaced people appears to have three underlying motives.

Firgly, the Junta systematically diverts resources from ethnic people to the Burman military,
especidly its officer class. This motive seems the same as that which underlies the behaviour
of the military dictatorship in relation to the general civilian population in Burma as a whole.
Resources are systematically diverted from civilians to the military on a widespread basis to
strengthen the military at the expense of civilians.

Secondly, however, the Junta, does not just exploit and divert resources in the eastern non
Burman ethnic areas: it systematically pillages and plunders. It does this to to sustain its
troops in the fidd. Soldiers in the fidd inflict these activities because of the Junta's policy
decision not to provide adequate food or wages to its troops in eastern areas where the ethnic
internally displaced people live. This contrasts with lowland Burma, where such necessities
are reportedly provided to troops. The reason why troops pillage and plunder is thus, we can
infer, to support themselves, because the Junta deliberately inflicts unsustainable conditions
on its own forces. The plundering and pillaging of ethnic people's possessions is thus a more
aggravated form of destruction than the general exploitation inflicted on the Burmese people
asawhole.

Thirdly, the activities of the Junta army appear to express, not just a motive to divert
resources from civilians to the military, and to plunder and pillage from ethnic civilians to
sustain itsef as outlined above, but, additionally, a motive to destroy the actual physical basis
of the lives of substantial parts of ethnic internally displaced people. This resultsin conditions
being inflicted which make life physically unsustainable.

This is illustrated, for example, by the widespread, systematic destruction of animals, food,
infrastructure and medical supplies, and the deliberate non-provision of minimal supplies to
those subjugated and forcibly concentrated into camps. Significantly, livestock is often simply
destroyed, not consumed by Junta forces.

It is reasonable to infer that the underlying motive is to create conditions where substantial
parts of non-Burman ethnic groups will be unable to survive.

ASSESSMENT OF GENOCIDE:

THE SCALE AND IMPACT OF THE INFLICTED SUFFERING

The scholar/journalist Martin Smith estimated as far back as 1991:

a figure of about 10,000 deaths a year nationwide, including civilian victims, from the insurgencies
over thelast five decades,

and quoted former SLORC chairman, Gen Saw Maung, who stated that:

the true death toll would reach as high as millions ("Burma, Insurgency and the Politics of
Ethnicity”, 2 edition, Zed books, ch.5, p.101).

Smith concluded that:

much of the fighting has been in rural communities, especially in the ethnic minority states and that in
the process millions of homes, families and lives have been shattered, (ibid)
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He also pointed out:

the birth rates of most minority races {and not just Mons and Karens) have inexplicably slumped.
Moreover, there is now evidence of outright collapse in population levels in some
municipalities and geographic areas and a severe decline in numbers of young people. As
long ago as 1998, Amnesty International estimated:

there is only one third of the original population of Kunhing township [Shan State] remaining
("Myanmar: Atrocitiesin Shan State," 1998, p.4).

Conditions appear to have worsened considerably since then in that municipality and many
other areas of Shan State.

In addition, most of north east of Karenni State has been permanently depopulated, as has,
according to Martin Smith, the large Pegu Yomas mountain region previously inhabited by

the Karen. There also appears to be evidence that some of the Karen population in the Delta
region has been assimilated.

ASSESSMENT OF GENOCIDE: METHODS OF DESTRUCTION

KILLING

Genocide activity 2 a): Killing members of the group

Killing can be defined as: selective, mass, arbitrary and extrgjudicial.

The first two, according to the International Criminal Tribunal for Yugodavia, can be
considered to be acts of genocide if inflicted with an intention to destroy the ethnic group in

whole or in part. The latter two cannot.

As stated, although the military dictatorship primarily inflicts indirect, dow methods of
destruction, it aso inflicts selective and mass killing of non- Burman peoples.

Such killings, when understood within an overall context of cultura and physical
destruction, appear not to be arbitrary, as so often described in Human Rights Reports, but
may, in fact, be discriminatory and expressive of policy. Ethnic civilians are killed for



"rational" reasons. for example, on the grounds of their ethnicity; where they live; for the
impact their killings have on the rest of the group; to enforce concentration into camps; to
punish those who refuse to relocate. The specific killings, athough sometimes not
premeditated, nevertheless appear to take place within the overall context of a systematic
plan which is premeditated: they may, in other words, be the result of an overall policy and
cannot therefore easily be described as arbitrary. The two International Tribunals make it
quite clear that sdlective killings, even if apparently unpremeditated, can be considered to be
acts of Genocide, or Crimes Against Humanity, if inflicted within an overall policy intended to
destroy substantial parts of ethnic groups.

In addition, killings may sometimes be understated as extrajudicial, defined as
disproportionately extreme reactions to perceived threats. Most victims are unarmed, ethnic
civilians: civilians, particularly, women and children, pose no threat to perpetrators, unless,
in a genocidal mindset, their very existence and ethnicity is perceived as such.

Estimates vary of numbers directly killed each year, but a conservative average recorded
number is about six hundred a year (see "Human Rights Yearbook 2000," p.147). The Thai
Burma Border Consortium Report states about 1226 of the population of 525,000 has been
killed or wounded over the past two years. ("Internal Displacement,” Civilian Casualties of
War, p. 44, Oct. 2004).

However, these figures probably significantly understate the real number of victims killed. In
eastern Burma, bodies are often thrown into rivers, or left in the jungle an are often just too
difficult to find.

ASSESSMENT OF KILLING AS GENOCIDE: THE QUESTION OF NUMBERS

To establish a case of attempting or committing genocide, International law requires proof of
an intention, the mens rea, to physicaly destroy a group in whole in part. Evidence, therefore,
of total destruction of the group is not required. Recent judgements express that in the case of
killing, for example, it is the status of victims, rather than overall numbers, that can be the
determining factor. In terms of status, they must be significant (e.g. leaders, or teachers or
pastors), while in terms of numbers, they must be substantial (ICTY) or considerable (ICTR).
The Rome Statute, however, reduces the minimum number to as low as one or more. Despite
the ambiguity of significant, considerable, substantial and one or more, these four definitions
clearly do not require evidence of the total destruction of an entire race popularly associated
with the term genocide. Moreover, it should be noted that the Rome Statute's numerical
criteriaof one or moreisadramatic clarification and reduction.

The selective and mass killings documented by Human Rights groups, although not on the
scale of Rwanda or even Srebrenica, may be considered, in the context of other widespread
and systematic destructive activities, to be expressive of a policy intended to physically
destroy substantial or considerable parts of non-Burman ethnic groups. Moreover, the selection



of dignificant victims, such as pastors or headmen, may express an intention to destroy the
wider group.

As such they may express that form of genocide, defined by the International Criminal
Tribunal for the former Yugodavia as:

[ Genocideis] anact committed against anindividual because of hisor her membershipinaparticular
group asanincremental stepintheoverall objectiveof destroying thegroup. (ICTY, Prosecutor v
Jelisic, Judgement I T -95-10-T, Dec.1999).

ASSESSMENT OF GENOCIDE: INFLICTING SERIOUS BODILY OR MENTAL HARM
Genocideactivity 2 (b): inflicting seriousbodily or mental harm

This involves widespread, condoned and, arguably, systematic sexua violence and
ingtitutionalized torture. Overwhelming evidence has been accumulated of widespread and,
possibly, systematic sexua violence targeting ethnic women.

ASSESSMENT OF GENOCIDE: PREVENTING BIRTHSWITHIN THE GROUP
Genocideactivity 2 (d): Imposing measuresintended to prevent birthswithin the group.

It may be possible, from numerous and consistent testimonies, to infer the existence of a
policy to inflict biological genocide by encouraging coercive and forced sexual union between
the Burman dominated, Burmanising army and non Burman women, with the intention of
changing the biological integrity and viability of ethnic groups.

ASSESSMENT OF GENOCIDE: ARRIVING AT AN APPLICABLE DEFINITION OF
GENOCIDE TO THE SPECIFIC CONDITIONS OF THE INTERNALLY DISPLACED IN
EASTERN BURMA

Taking into account:

» thewording of the The Convention on the Prevention and Punishment of the Crime of Genocide;

» its subsequent clarification, crystallisation and codification in The Rome Statute;

» the interpretation and application of The Convention by the two UN Security Council
mandated Tribunals for Rwanda and the former Yugodavig;

» the description and analysis of the facts in Burma as described by UN General Assembly
Resolutions and the reports of the UN Special Rapporteurs for Human Rights;

* by Amnesty International;

* by grass roots Human Rights organisations,

* extensive personal reconnaissance in depth;

the definition on pages 28 and 29 of attempting to commit genocide, namely by inflicting a
substantial step (Rome Statute, Article 25) in the overall destruction of significant parts of
eastern ethnic peoples, is submitted as being applicable to what is being, and has been,



inflicted on parts of the civilian, ethnic Karen, Karenni and Shan peoples of eastern Burma,
and possibly aso on other ethnic groups in different areas of the country. However, before
arriving at the definition, a number of issues related to Genocide and the situation in eastern
Burma need to be clarified and resolved.

GENOCIDE AND NUMBERS: THE RELATION BETWEEN THE QUANTIFIABLE DEATHS
REQUIRED TO JUSTIFY CHARGES OF ATTEMPTING AND/OR COMMITTING
GENOCIDE TO THE ACTUAL CONDITIONS INFLICTED IN EASTERN BURMA

How many people must be physically destroyed to judtify a charge of attempting or
committing genocide? The Rome Statute requires that a substantial step must have been taken
to judtify a charge of attempting genocide. The enforced internal and external displacement of
between 1 and 2 million, largely ethnic people (UN briefing figures, October, 2002); the State-
instigated destruction of refugee camps across an international frontier; the infliction of
substantial or considerable (William Schabas, Genocide in International Law), number of deaths
of thousands of people a year, either directly or indirectly, for decades along with outright
population collapses in certain municipalities and geographical areas, suggests, that a
substantial step has been executed (criteriajustifying the charge of attempting Genocide, Article
25, 3, (f) of The Rome Statute) in the destruction of considerable parts of the populations of
eastern, non-Burman peoples.

In addition to the charge of attempting genocide, the widespread, systematic, ethnically
targeted violations may aso justify an investigation of a de facto act of genocide.

The Crime against Humanity of Persecution may well apply to substantial parts of other
ethnic groups in the west of Burma, such as the Chin and the Rohingyas. It has not, however,
been possible to carry out on-the- spot investigations in these areas.

ASSESSMENT OF GENOCIDE: THE MEANING OF THE DESTRUCTION OF PART IN
TERMS OF NUMBERS OF A GROUP AS APPLICABLE TO EASTERN BURMA

The Convention on the Prevention and Punishment of the Crime of Genocide, clarified and
crystallised by the International Criminal Tribunals for Yugodavia and Rwanda, makes it
quite clear that the destruction of part of a group can constitute genocide. International
lawyers and the two international Tribunals generally define part quantatively as considerable,
or substantial; or intrinsically, according to the ICTY in its Srebrenica (Krystic)judgement, as a
distinct entity.

The one million Karen in the eastern mountainous region, approximately 25% of their total
population, would clearly constitute a part of the Karen people as defined by International
Humanitarian Law: they are a distinct entity, (ICTY, Krstic Judgement, August, 2001)
culturally and linguistically different from the Karen in other areas, such as the Irrawaddy
delta and Rangoon, and inhabit a distinct geographical area.

The ethnic groups in Karenni State, by their very nature, existence and situation, are sdf-
evidently almost the whole of the State's population, with the exception of those externally
displaced in Thai refugee camps.



Those Shan people, particularly the 300,000+ internally and externally displaced in central
and southern Shan State who have been forced to flee, or be violently concentrated into
camps, self-evidently comprise a considerable or substantial enough group to be considered a
part of the Shan people.

ASSESSMENT OF GENOCIDE: THE DEFINITION OF PART ASA PHYSICAL AREA

All three groups inhabit a physical area which can be understood as more than meeting the
gpatial criteria required by the International Criminal Tribunal for Yugosavia to judtify a
charge of genocide being:

a limited geographic zone or even municipality (ibid).

Eastern Burmais a distinct and large geographic region, larger than the limited geographic zone
identified by the ICTY. It comprises an approximately 1,800 thousand kilometre long region
of mountains and hills, geographically and culturally distinct from lowland Burma
Moreover, people have been forcibly concentrated into camps, or forced to flee, throughout
this region, an area very much larger than the minimal, one municipality, required by the
ICTY.

Thus in terms of geography, ethnicity, and numbers, the peoples who are the subject of this
report meet the qualifying criteria of part of a group, as expressed by The Convention on the
Prevention and Punishment of Genocide, and interpreted by the International Tribunals for
Rwanda and Yugodavia

ASSESSMENT OF GENOCIDE: ISSUE OF ETHNIC, INTERNALLY DISPLACED PEOPLES'
CONTINUING SURVIVAL

The great mgjority of eastern ethnic people are surviving. This may suggest genocide is not
being inflicted. The fact that hundreds of thousands of internally displaced, non-Burman
ethnic people survive in eastern Burma cannot, however, be used as an argument to
automatically exclude the charges of attempting, or committing genocide. This is because
their survival, particularly in the free-fire zones, appears not to be intended. It is certainly not
due to support provided by the Junta's army: rather the ethnic internally displaced people
survive in spite of the Junta's policies. They do so because of their extraordinary resilience;
knowledge of jungle lore; provision of limited supplies from Thailand, and the opportunity to
escape to refugee camps across the border, or become economic migrants. In addition, Junta
forces are incapable of inflicting the fadt, effective, wholesale destruction which occurred in
densely populated Rwanda, or the former Yugodavia with its relatively developed
infrastructure. Junta troops are too poorly equipped and motivated to implement such a
policy quickly in the sparsely populated, physical conditions which exist in eastern Burma.

Thus, the fact that the Junta has not succeeded in totally destroying or assimilating all eastern
ethnic groups does not mean that the charges of attempting or committing genocide are
inapplicable.  Their survival may partially be a result of incompetence and logistical
shortcomings. Such factors cannot be considered defences.
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It should be noted that quantifiable proof of outcome, (i.e., evidence of numbers dying as a
result of genocidal activities), is not required for any acts of genocide if the charge is
attempting genocide; moreover, for the charge of actually committing genocide, proof of
outcome is also not required for activity 2 (c):

deliberately inflicting on the group conditions of life calculated to bring about its physical destruction
in whole or in part,

or for activity 2 (d):
imposing measures intended to prevent births within the group.

In these two activities, what is required, instead, is proof of intention, explicit or inferred, to
inflict such actions. Evidence of large numbers of dead people is not required. (See William S.
Schabas, "Genocide in International Law," CUP, ch. 4, p. 155))

ASSESSMENT OF GENOCIDE: ISSUE OF ETHNIC CLEANSING

What is being inflicted on the non-Burman ethnic peoples in eastern Burma cannot be
described accurately as ethnic cleansing. Ethnic cleansing is generally understood to be the
violent expulsion of peoples to create racialy homogenous areas. However, fleeing displaced
ethnic peoples, as opposed to civilian economic migrants, in eastern Burma appear to be
forcibly prevented from escaping into Thailand. Additionally, systematic, widespread
attacks have been launched across the international frontier on refugee camps in Thailand to
force ethnic people back into Burma, not keep them out.

The intention appears to be to destroy ethnic people in situ through, amongst other things,
relentless exploitation, subjugation, sexua violence, wholesale physical destruction and
biological assmilation, not, as in the case of the Serbs with the Kosovars, to force them out
quickly. Important exceptions to this analysis appear to be the Rohingyas in the West, and
Modems in general; in these cases, the evidence suggests the policy intention is to exclude
and expel, not to assimilate.

ASSESSMENT OF GENOCIDE: ISSUE OF DEVELOPMENT

"Development,”-notwithstanding the International Crisis Group's report of 2004 "Aid to the
Border areas,” in eastern Burma appears to be inflicted to subjugate and consolidate
centralised Burman power. This form of "Development” cannot thus be used as an argument
against considering the charge of attempting and/or committing genocide. Forced labour,
such as cash-crop farming on ethnic people's land confiscated by Burman military officers,
plus infrastructure projects, such as road and dam building, facilitate colonization and
population transfer: they contribute to, in effect, a form of dow indirect destruction, not
devel opment.

This raises the issue of complicity of foreign organisations and governments who knowingly
take part in such projects. The International Crisis Group's Report, that claims the Junta's
Border Areas development policy is "An organising principle" around which aid agencies
can cohere, is a matter of particular concern, as is its endorsement of a centralised form of
"Nation building."

ASSESSMENT OF GENOCIDE: ISSUE OF SURVIVAL OF ETHNIC PEOPLE IN NON
CONFLICT AREAS



It must be stated that in the wider context outside internaly displaced areas, physica
destruction is not being inflicted; however, subjugation, persecution, land confiscation,
extortion, population transfer, assimilation and absorption policies are inflicted which
indicate a policy of dow cultural destruction and assimilation. In such a context, celebrations
of cultural diversity appear to be largely cosmetic.

ASSESSMENT OF GENOCIDE IN RELATION TO JUNTA POLICY

The destruction inflicted on the ethnic peoples appears to express four interconnected
policies:

A POLITICAL POLICY DESTRUCTIVE OF DEMOCRACY

The conflict can be understood as partly political, involving the imposition of an
authoritarian, anti-democratic, centralized, centralizing, military dictatorship. The ethnic
opposition peoples are motivated by a number of factors, which include, amongst other
things, a desire for autonomy within a democratic, Federal State; independence; or simply
cultural and physical survival.

A POLICY OF ECONOMIC DESTRUCTION

The conflict can adso be understood in economic terms. Economic subjugation and
exploitation diverts resources from the Burmese people in genera to the Burman dominated
military, particularly the relatively pampered Burman officer class.

However, in the case of the ethnic internally displaced areas of eastern Burma, subjugation,
economic exploitation, and "development” is compounded by outright destruction in such a
comprehensive, systematic, aggravated and discriminatory way that it appears to be intended
to render the life of these ethnic internally displaced people physicaly unsustainable in the
long term. The intention, in other words, appears to be not just exploitation to divert
resources to the military, as occurs in lowland Burma, but outright comprehensive
destruction of the physical basis of life itsdf wherever resistance occurs.

A POLICY OF ETHNIC DESTRUCTION

The conflict can also be understood in ethnic terms, i.e, as expressive of an intention
apparently to actually destroy and assimilate ethnic groups. This is an extension of the
cultural policy of destruction and assimilation known as Burmanisation and includes outright
physical destruction.

Almost al the 526,000+ internally displaced victims in eastern Burma are ethnic civilians,
namely Karen, Karenni, Mon and Shan. Almost al the victims forcibly concentrated into the
176 camps, and amost al the victims hiding in free-fire zones, are ethnic internally displaced
people. They are not Burmans. Similarly, aimost all the officid 156,000+ externally displaced
refugees in the Tha refugee camps are ethnic people, overwhelmingly Karen and Karenni. In
addition, many of the "economic migrants' are ethnic people, particularly Shan, who are
refused refugee status. In terms of victim status, amost all the one to two million internally
displaced people inside Burma as a whole, most of the 526,000 internally displaced in eastern
Burma, and most of the hundreds of thousands of refugees displaced outside Burma, are
ethnic peoples.

The army inflicting the violations is overwhelmingly Burman, its officer class amost
exclusvely so; it imposes a policy of Burmanisation, involving, inter alia, long term
homogenization of the ethnic people, including those living in the east of the country who are
the subject of this report.



The fact that there are co-opted, and sometimes corrupted, ethnic splinter groups fighting
aongside the Junta’'s Burmanising army does not fundamentally undermine the ethnicity
underlying the violations. These splinter groups operate under the overall de facto control of
the Burman dominated, Burmanizing army, assisting it in inflicting its policy objectives.
Moreover, the fact that there are junior ethnic conscripts, often coercively or forcibly recruited
into the army, does not reduce the essential racial nature and purpose of the army. The ethnic
conscripts in internally displaced areas are exploited by Burmanization in three ways: as
expendable agents, victims, or, if they survive, Burmanized subjects.

A POLICY OF RELIGIOUS AND CULTURAL DESTRUCTION

The policy can also be understood as religious persecution, involving the systematic
imposition of a militarised, corrupted, nationalistic form of Buddhism on the people of Burma
generally, and the non Burman, non Buddhists in particular. The latter is particularly
evidenced in the discriminatory persecution inflicted on Christian Karen by Junta co-opted
Buddhist Karen. In addition, this religious persecution is seen in the suffering and
persecution inflicted on Chin and Kachin Christians. Muslims generally, and the Rohingya
Mudlims specifically, suffer from an aggravated, systematic, ingtitutionalised form of
persecution designed to destroy them through exclusion, rather than assimilation.

However, it would be wrong to suggest persecution of religious groups is limited to non-
Buddhists: ethnic Shan, who are Buddhists, are persecuted and subjected to a Burmanised
form of Buddhism.

Finally, Burman Buddhists, including Burman Buddhist monks are themselves aso
persecuted, tortured, shot and killed if suspected of being associated with democracy,
political opposition, or human rights.

In addition to the infliction of this perverted form of state religion, a widespread policy of
linguistic and cultural destruction is also inflicted.

ASSESSMENT OF GENOCIDE IN RELATION TO THE ABOVE POLICIES

The coexistence of the four intertwined policies (the political, economic, ethnic and
religious), can make it difficult to come to a definite conclusion as to how the policy can be
accurately defined, and thus which framework of international law should be applied. A
particular difficulty liesin identifying the relative significance of the four violative strands.

The issue, however, as to whether a conflict has to be interpreted either as ethnic, or as
political, was emphatically clarified and resolved by the Commission of Experts of the
International Criminal Tribunal for Rwanda:

This attempt at a defence [i.e., that a conflict is political not ethnic] is bound to fail, as it should,
because the presence of political motive does not negate the intent to commit genocide if such intent is
established in thefirst instance.(ICTR Commission of Experts, pub. Transnational Publishers,
p.172, para 159).

Amnesty International and UN reports frequently cite the coexistence of the above two
motivating factors.

This then leaves the third and fourth policies and their relationship to the other two. As
stated, while economic exploitation is a mgor factor motivating Junta behaviour throughout
Burma, the behaviour inflicted in the ethnic areas of internally displaced people goes well
beyond that which would normally be understood to be economic exploitation. This is,
amongst other things, for the following reasons:
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firdly, because the activities involve not just exploitation, but comprehensive destruction,
what one UN Resolution described as the deprivation of all means of subsistence (UN Genera
Assembly Resolution, March 2001, para. 14);

secondly, destructive activities involve widespread and, possibly systematic, or, at the very
least, condoned or tolerated sexual violence (rape is a regular feature in the relocation sites,
according to UN Specid Rapporteur, Rgsoomer Lalah, in his 1998 Report), which has
nothing to do with economic exploitation, and everything to do with assaulting the socia and
biological viability and integrity of ethnic groups;

thirdly, the widespread and systematic destruction of medical supplies, clinics and hospitals
(see later accompanying photographs), and their deliberate non-provision in the relocation
sites, again goes well beyond what could be understood as economic exploitation. Such
activities systematically and intentionally create life-threatening conditions for ethnic
internally displaced people, resulting in large numbers of preventable deaths each year. This
indicates an intention to destroy ethnic civilians and a level of culpability far in excess of
negligence.

The overdl policy can thus be understood as being:

politicaly, an attempt to inflict a centralised, unitary, undemocratic, militarised state;

» ethnicaly, an attempt to create a single, Burmanised, homogenous population, which
involves systematic destruction of al those ethnic people resisting or associated with
resisting such a palicy;

» economicaly, an attempt to deprive ethnic displaced peoples of their means of survival,
in addition to diverting resources from the Burmese people generally to the Burman
officer class,

e culturaly to undermine and destroy ethnic peoples cultures, languages and religions

and to assimilate them into a single, homogenised, Burmanised, Buddhistized identity.

The combination of these factors involves physical as well as cultural destruction. It is
important to note that the above comprehensive policy goes well beyond the military strategy
known and described by Martin Smith as "The Four Cuts', or by some non-governmental
human rights groups as "Militarization." Such terms describe the strategy designed to
implement the policy, not the underlying policy itsdf.

In short, the overall policy is to inflict one race, one culture and one religion on the whole of
Burma, a country hither too renowned for the wealth of its ethnic and cultural diversity.

ASSESSMENT OF GENOCIDE: A DEFINITION APPLICABLE TO EASTERN BURMA

The following definition expresses the physical destruction inflicted on substantial parts of
the ethnic peoples of eastern Burma within the hilly and mountainous geographical region
stretching from northern Shan state to the southern Andaman sea.

Paragraph 1 describes the initial direct methods of destruction inflicted, including killing and
forced fleeing, consonant with the definition of Genocide as expressed in article 2 a) of the
Convention.

Paragraph 2 expresses the nature of victim groups in terms of numbers, geographical area
and distinguishing intrinsic characteristics. These meet the criteria of part of a group as
expressed by The Genocide Convention and elucidated in subsequent interpretations of the
two international Tribunals for Rwanda and Yugodavia
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Paragraph 3 describes the dow methods of destruction inflicted, consonant with the
definitions of genocide as expressed in article 2b) and 2¢) of The Genocide Convention.

Paragraph 4 expresses additional life threatening activities inflicted on ethnic non-Burman
internally displaced peoples. These activities interact synergisticaly to make life physically
unsustainable for substantial parts of ethnic groups.

It should be noted that the words in italics are taken directly from the judgements of the two
international Tribunals established for Rwanda and the former Yugodavia

PARAGRAPH 1: INFLICTING DIRECT DESTRUCTION

Salective killing and widespread violence inflicted on non-Burman ethnic groups of internally
displaced peopl e of eastern Burmathat leadsto the destruction of the groupsthrough such methods
asforced fleeing or deportation, including forcibletransfer of population of, (ICTY, Prosecutor v
Jisc, IT-95-10-T);

PARAGRAPH 2: INFLICTING DESTRUCTION OF SUBSTANTIAL NUMBERS OF
CULTURALLY DISTINCT, ETHNIC PEOPLE ACROSS A LARGE, DISTINCT, SEMI-
MOUNTAINOUS GEOGRAPHIC ZONE OF BURMA

those parts of ethnic internally displaced groups of Shan, Karen, and Karenni who can be
considered to be distinct entities living in the geographic zone of eastern Burma and specific
municipalities; (ICTY, Krgtic Judgement, August 2001, para. 589).

PARAGRAPH 3: INFLICTING CONDITIONS WHICH LEAD TO A SLOW DEATH

while forced to flee, or forcibly transferred, endure deliberately inflicted conditions which
make it impossible for them to survive, including, but not restricted to:

thedeliberate deprivation of resour cesindispensablefor survival, such asfood or medical servicesor
systematic expul sion fromhomes (Rome Statute, Article 6 (c), footnote 4); and

Conditionswhich lead to a slow death e.g. lack of proper housing, clothing, hygiene, medical care, or
excessivework or exhaustion. It also includes methods of destruction which do not immediately lead to
death of members of the group, e.g. rape, starving, reducing medical services below a minimum,
withol ding sufficient living accommodation, provided thiswould lead to destruction of thegroupin
whole or in part. (ICTR, Prosecutor v Kayishema and Ruzindana Judgement, 95-5T 21 May,
1999).

PARAGRAPH 4: INFLICTING ADDITIONAL MEASURES

In addition, further destructive measures are inflicted on the internally displaced ethnic
people in eastern Burma, such as: widespread and systematic extortion, land confiscation,
sexual violence, pillage, plunder, forced labour, development induced displacement, and
population transfer.

It should be noted that in certain respects the conditions of life inflicted on those ethnic

groups in the free fire zones are actually worse than the criteria for genocide defined in
paragraph3.
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Reducing medical services below a minimum does not adequately describe the systematic
destruction of medical supplies and services in the free fire zones. Likewise the ICTR
definition of genocide in another judgement by deprivation of essential medical suppliesbelow a
minimum vital standard (ICTR-96-13-T) understates the wholesale, systematic destruction of
medica supplies and services. In addition, its definition of genocide by subjecting the group of
people to a subsistence diet again is less severe than the systematic attempt to destroy all food
supplies in the free fire zones. Neither does it adequately describe the conditions in camps
where hundreds of thousands have been forcibly concentrated. In these conditions, normally
no food is provided. If itis, it is below minimum and ceases after a few weeks.

In short, in certain respects, particularly with respect to food and medical services and
supplies, the conditions deliberately inflicted on substantial parts of eastern non Burman
peoples is actually worse than that defined by the International Criminal Tribuna for
Rwanda as meeting the criteria of genocide as expressed in activity 2 ¢)

Inflicting on the group conditions of life calculated to bring about destruction in whole or in part

ASSESSMENT OF GENOCIDE IN RELATION TO CULTURAL DESTRUCTION

It should be noted that the above activities inflicting physical destruction take place within
the overal context of the policy of persecution known as, "Burmanization," or
"Myanmification." This is generaly understood to be a process of cultural destruction and
assmilation, not necessarily involving outright physica destruction, but nevertheless
intended, we can infer, to establish a racialy and culturaly homogenous state. The
International Criminal Tribunal for former Yugosavia took into account cultural destruction
when coming to its verdict of genocide in kits Srebrenica Krystic judgement.

5. CONCLUSIONS
a) THE POLICY

The political, economic, physical and cultural destruction of substantial parts of some
eastern non Burman internally displaced people are intertwined. The actions appear intended
to interact destructively and synergistically to make life unsustainable in the long term for
hundreds of thousands of non-Burman internally displaced people, particularly those in the
free fire zones. These actions appear expressive of a policy intended to persecute and destroy
substantial or considerable parts of eastern peoples. The application of The Convention on the
Prevention and Punishment of the Crime of Genocide and investigation of the crimeis, therefore,
considered justifiable, appropriate, and necessary.

b) CRIMES AGAINST HUMANITY

The application of the framework of Crimes Against Humanity, involving civilians in general,
isjustifiable and applicable to the crimes committed against the people of Burma as a whole,
including the Burman civilian population and the political democratic opposition; this offers
a second, aternative, or additional, framework of law within which the violations committed
against both ethnic and Burman peoples can be analysed and addressed.It would have the
advantage of being less divisive.

¢) THE GENEVA CONVENTIONS
The Geneva Conventions are clearly applicable, especially Common Article Three protecting

civilians taking no active part in hostilities in eastern Burma which is and has been an area of
internal armed conflict;. Grave breaches of the Geneva Conventions aso clearly apply to the



systematic, widespread destruction of refugee camps across the Thai/Burma border inflicted
by the Juntaand its de facto proxy alies, the DKBA.

d) THE CHARGES OF ATTEMPTING AND/ OR COMMITTING GENOCIDE

It seems reasonable to infer from the widespread, systematic, sustained, targeted
destruction of a substantial number of non Burman, internally displaced people in eastern
Burma that there is an underlying intention to attempt, not just to assimilate, but also to
destroy parts of these peoples. The particular group which appears to be most at risk of
genocide, are the thousands of internally displaced people in the free-fire zones. Those in
forced relocation camps seem victims of systematic persecution. Their conditions may fal
short of the outright physical destruction required to justify genocide, but their lives are
physically unsustainable in the long term.

e) THE SPECIFIC CHARGE OF COMMITTING THE CRIME AGAINST HUMANITY OF
PERSECUTION

In addition, the Crime against Humanity of Per secution, denying fundamental rightsintended to
weaken or destroy groups, as defined by the Rome Statute, is found to be applicable to
describe actions inflicted generaly both against the Burman and ethnic peoples. These
include political, religious, cultural, and economic persecution which collectively appear to
make life physically unsustainable for victims over the long term.

f) ISSUE OF WHICH FRAMEWORKS OF CRIME TO APPLY

Both sets of crime are applicable. If the Crime against Humanity framework is applied instead
of genocide, it has the political and human advantage of minimising divisiveness between the
Burman democratic opposition and the ethnic people, because both groups can be
considered to be victims of this crime. Applying it would aso reduce the burden of proof
regquired to prove the specia underlying level of intent to destroy an ethnic group necessary
to justify the charge of Genocide.

However, applying the Crime against Humanity framework, instead of Genocide, may fal to
take account of the very specific, aggravated, destructively synergistic combination of
activitieswhich target ethnic, internally displaced people. Crimes against Humanity, as defined
by the Rome Statute, are clearly set out with their distinguishing elements. They are the
expression of the logical, systematic, very focussed, western mind: they therefore exhibit a
characteristic, admirable clarity. However, this very clarity is achieved at the expense of
wholeness: with the possible exception of the specific crime of Persecution, individual Crimes
Against Humanity, even if "added up," cannot adequately express the destructive synergy of
the cumulative effects of multiple violations, the sum of whose collective destruction is
greater than the constituent, individual destructive parts. The very broad nature of article 2 c)
of The Convention on the Prevention and Punishment of the Crime of Genocide, with its crucial
clarifications and codifications in the Rome Statute, and the two UN Tribunals for Rwanda
and former Yugodavia, is, arguably, an accurate description of the comprehensive
destruction inflicted on Burma's ethnic, internally displaced eastern people.

The Crime against Humanity of Persecution, while offering an alternative framework, may not
do full justice to the outright physical destruction of life being inflicted on the ethnic
internally displaced peoplein these areas. The crimeis defined as involving de-privation of one
or more fundamental rights. It appearsintended to address those crimes which, while depriving
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people of fundamental rights, do not primarily seek the physical destruction of victims as their
firg and main aim. However, in eastern Burma, as the following UN General Assembly
Resolution of February 1999 (para 10) makes clear, it is actualy the ethnic peoples right to life
itself which is being destroyed, rather than their cultural survival:

Further strongly urges the Government of Myanmar to ... put an end to violations of the right to life
and integrity of the human being . . .

Violations to the right to life is more serious than the denia of fundamental rights associated
with Persecution. At the time of the Resolution, the killing was being inflicted solely on ethnic
internally displaced people. (The killing of Burman democracy activists in lowland Burma
had ceased and the 2003 Depayin massacre had yet to be inflicted.) We can, therefore, deduce
that the human beings referred to were (and are) ethnic internally displaced people. Thekilling
of ethnic people, in the wider context of other violations, suggests outright physical
destruction, rather than the more limited denial of fundamental rights expressive of the
Crime against Humanity of Persecution.

Findly, the principle of Universal Jurisdiction, which applies so strongly to The Convention on
the Prevention and Punishment of the Crime of Genocide, may be less easy to enforce in the case of
Crimes Against Humanity, which are not so well bedded down in international law, and less
likely to rouse the conscience of mankind.

Article Three of The Geneva Conventions should provide protection and offer legal redress to
those ethnic civilians victimised in areas of ethnic conflict. The Conventions as a whole
should legally protect and provide redress to al refugees inside camps in Thailand. They
could not, it should be noted, however, be used to apply to those Burmese victims caught up
in the democracy struggle.

The choice of which framework to invoke may be best left to victim groups and the
democratic opposition themselves to decide on, after taking into account al relevant legal
and political considerations. A final judgement will rest, however, of course with the judicial
system.

g) ISSUE OF RESPONSBILTY FOR ENFORCEMENT

The issues raised by this report must be debated widely and thoroughly by opposition
groups and the international community. Ultimately, responsibility for enforcement could be
undertaken by:

e Anindividual ethnic group;

* A collection of ethnic groups;

* A broad based multi-ethnic group involving ethnic peoples and ethnic Burmans applying
the category of Crimes Against Humanity rather than Genocide;

» International groups, since the violations are of such gravity and have been going on for

so long that they can not be viewed exclusively as an internal Burmese matter;

A combination of all of the above;

Individuals;

UN bodies, including the Security Council and the General Assembly;

National governments;

Specidly appointed Tribunals;

The Secretary Genera of the UN.

6. RECOMMENDATIONS



In the light of the above alleged, grave violations of international law, and of the fact that the
UN Special Rapporteur stated to the United Nations in his report on September 12, 2003 that,
in the aftermath of the ambush of Aung San Suu Kyi's convoy, constructive dialogue is in
effect at an end, a completely new approach is needed.

This should involve:
a) EDUCATION AND ADVOCACY IN INTERNATIONAL LAW

The opposition should be educated in international law and encouraged to consult widely on
whether and how it wishes to address the issue of impunity. Specialist advocacy teams
involving Burman and non Burman groups should be trained to collect evidence and present
violations in the context of international law with aview to prosecuting the Junta.

b) SUBMISSON OF A CASE OF ATTEMPTING, OR COMMITTING, GENOCIDE BY A
SIGNATORY NATION, OR GROUP OF NATIONS, TO THE INTERNATIONAL COURT OF
JUSTICE

ARTICLE 9 OF THE CONVENTION ON THE PREVENTION AND PUNISHMENT OF THE
CRIME OF GENOCIDE COULD BE INVOKED:

Disputes between the Contracting Parties relating to the application or fulfillment of the present
Convention, including those relating to the responsibility of a Sate for Genocide or for any of the other
acts enumerated in article 3, shall be submitted to the International Court of Justice at the request of
any of the parties to the dispute.

Burma has signed and acceded to The Genocide Convention. It did not reserve on Article 9. A
case of attempted, or committed, genocide can thus be submitted to the International Court of
Justice by another signatory nation which has also not reserved on Article 9.

A number of like minded governments with a strong interest in establishing and maintaining
the rule of law in the international community have adso signed and acceded to The
Convention and not reserved on article 9. These include the UK, Canada, the Nordic
countries, particularly Sweden and Norway, the Netherlands, the Czech republic, and Chile.
The way is thus open to them to submit a case of attempting, or committing, genocide to the
International Court of Justice at The Hague.

The Government of the Netherlands, which has co-funded this part of the project, with its
strong tradition of maintaining and promoting international law, and as host nation to the
International Court of Justice and the International Criminal Court, and strong supporter of
the Burmese democracy movement, has a specia responsibility to consider this. The
Government of the Netherlands does not recognise any country which has reserved on
Article 9 of The Genocide Convention as a signatory party to the Convention. The fact that
Burma has not reserved on this Article thus makes it quite clear that the Netherlands regards
Burma as a signatory party to the Convention and can thus refer it to the International Court
of Justice.

The United Kingdom has been the most enthusiastic supporter of Article 9. As the former
colonial power which granted independence to Burma on the basis of a federal Constitution
that would guarantee full autonomy in local administration for ethnic peoples, who were to be
have been given full democratic rights, the United Kingdom has a mora and residual
responsibility for ensuring these non Burmans peoples are not destroyed. Moreover, the
United Kingdom's affirmation of the emerging principle of the responsibility to protect, as
shown by its actions in northern Irag, Sierra Leone, Kosovo, Bosnia and East Timor, dl
express a willingness and ability to intervene to protect defenceless peoples exposed to gross
human rights violations irrespective of strategic criteria. Moreover, the United Kingdom is
the only signatory country to have rejected Burma's reservations on Articles 6 and 8, which
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respectively express international jurisdiction by an international tribunal and the obligation
to suppress genocide by the United Nations. By implication, the UK's regjection of Burma's
reservations implies a willingness on its part to enforce both these essential parts of The
Convention on the Prevention and Punishment of The Crime of Genocide in Burma's case.

Canada and the Nordic countries have shown a particularly strong interest in Burma and an
understanding of the nature and scae of human rights violations being inflicted, as well as a
commitment to provide assistance to refugees and internally displaced people.

Canada as host country to The International Commission on Intervention and State
Sovereignty has a specia understanding of the emerging principle of the responsibility to
protect and an obligation to promote it.

Sweden, as host country to the 2004 Conference on preventing Genocide, has a special
responsibility to ensure the pledges at that conference are honoured and implemented.

Norway, with its specia support for the democracy movement and Aung San Suu Kyi in
particular, has a particular interest in ending impunity and enforcing international law.

The government and people of Chile, now engaged in confronting the legacy of dictatorship,
as it emerges to confront its own savage dictatorship can contribute to ending impunity for
dictators globally by contributing to enforcing international justice.

A combination of European and North and South American countries, acting in consort,
would make this a truly international initiative to end Genocide and Crimes against
Humanity.

The United States, although a signatory nation to The Genocide Convention, reserved on
Article 9, and thus could not participate in such an initiative. Its support in effecting a
democratic transition however, would be vital.

¢) ENFORCING THE RESPONSIBILITY TO PROTECT

The International Community should enforce the emerging principle of the responsibility to
protect. This has how emerged as a customary norm of international law, in situations where,
as in Burma, the State has either failed to protect its citizens, or is, in fact, itsdf responsible for
inflicting widespread and systematic destruction on them. This should be done for the
following reasons:

* to deliver humanitarian aid to the internally displaced people of Burma in fulfillment of
the General Assembly Resolution (December 2003) calling for such action;

* to protect the internally displaced people and help them rebuild their communities;

* to eradicate the drug trade, which undermines the stability of other nation states and
inflicts serious mental and bodily harm on huge numbers of victims;

* to put an end to state-sponsored attacks on refugee camps across the border between
Thailand and Burma;

* to end the impunity of perpetrators of gross human rights violations, requested by UN
Reports and General Assembly Resolutions for over a decade;

» to contribute to nationa reconciliation and the establishment of a federa democratic
State;

* to request the International Court of Justice to declare Article 2/4 of the UN Charter
(enshrining national sovereignty) inoperative in order to remove impediments to the
obligation to protect the internally displaced people suffering genocidal conditions inside
Burma.
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A ruling of this kind by The International Court of Justice would enable UN Genera
Assembly Resolutions demanding humanitarian access to the internaly displaced to be
fulfilled on alegd basis. Action to protect the internally displaced would meet the Just Cause
Threshold (B) Criteria identified by "The International Commission on Intervention and State
Sovereignty” that justifies and obliges action to protect victims of:

large scale ethnic cleansing carried out by killing, forced expulsion, acts of terror or rape.

Action to protect the internally displaced, and enable the will of the people, as expressed in
the 1990 eection, to be honored; properly mandated by the UN; legdly sanctioned by the
International Court of Justice; facilitated in close co-operation with Burmese democracy and
ethnic groups and supported by democratically minded states, would be welcomed and
supported by most of the people of Burma.

Handled with sensitivity and care, guided and co-ordinated by Burmese opposition groups,
intervention would be welcomed as protection and liberation, not perceived as hostile
intervention.

It should be noted that in the light of the UN failing to respond to the situation in Burma, the
obligation to prevent and suppress Genocide enables any nation, or group of nations, to act to
suppress and punish it.

d) INVOCATION OF ARTICLE 8 OF THE CONVENTION ON THE PREVENTION AND
PUNISHMENT OF THE CRIME OF GENOCIDE:

Any Contracting Party may call upon the competent or gans of the United Nationsto take such action
under the Charter of The United Nations as they consider appropriatefor the prevention and
suppression of acts of genocide or for any actsof genocide or any of theother actsenumeratedinarticle
3.

These organs include: the Security Council, the Economic and Socid Council, the General
Assembly and the International Court of Justice.

The possible avenues open are thus much broader than a single appeal to the Security
Council with the veto powers of individual members.

The Secretary General himsdlf, especialy in the light of his participation in the January 2004
Stockholm Conference on genocide, and of the identification at that conference of Burma
meeting five of the gx factors identified by the US representative justifying a charge of
genocide, should be asked to take a leading role in initiating action to protect Burma's
peoples by:

e personally submitting a case of attempted and committed Genocide and/or Crimes
against Humanity to the Security Council with a recommendation that it submits a case
to the International Crimina Court, or failing that to the International Court of Justice.

Alternatives could be a

* UN Commission of Enquiry;

» the establishment of a specia Tribunal for Burma;
» taking the issue of Burmato the floor of the UN General Assembly.

€) PROSECUTION BY INDIVIDUAL COUNTRIES AND INDIVIDUALS
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Impunity for the Junta's leaders should be ended. Its senior officids could be arrested when
travelling abroad and charged, as occurred in the case of General Pinochet, with committing
crimes violating international law. Universal Jurisdiction for Crimes against Humanity and
Genocide oblige such action. Its mora justification inheres in the failure of all other measures
to end impunity; the evidence of widespread and systematic destruction of ethnic groups; the
persecution of democracy activists; the continued virtual imprisonment of Aung San Suu Kyi.

Individual prosecutions could aso be taken against members of Junta armed forces in third
countries. The US Supreme Court has ruled that the Alien Claims Tort Act can be used to
prosecute individuals abroad for Crimes against Humanity and Genocide. The UK Court of
Appeal has ruled (October 2004) it permissible to prosecute foreign individuals responsible
for systematic torture in a case referring to Saudi torturers.

f) RESPONSBILITY OF THAILAND

Thailand should be reminded of its obligations and required to facilitate the implementation
of international law. Specificaly, it should as a signatory nation to the Rome Statute, and in
accordance with the fact that Genocide and Crimes against Humanity are crimes of Universal
Jurisdiction, honor its obligations and duties to help facilitate investigations of violations of
International Humanitarian Law and bring perpetrators to justice; accept that refugees in
Thailand are often fleeing not just from direct fighting, but a genocidal situation of
deliberately inflicted conditions where ethnic civilians cannot survive, a situation almost as
grave as direct killing; withdraw from participation in "development" projects right in the
heart of ethnic opposition areas which, if inflicted, would result in further displacement,
permanent flooding, loss of land and colonisation. (Aiding and abetting such activities could
be interpreted as the crime of complicity in genocide, by contributing to the destruction of
ethnic peoples through the imposition of a form of grosdy inappropriate, development
induced displacement); recognise that its long term security rests with the establishment of a
democratic Burma, with a government operating under the rule of law. The establishment of
a militarized, racist state in Burma, rewarded for its violence with the world's indifference,
is, on the contrary, likely to lead to along term threat to Thailand's stability and prosperity.
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1. INTRODUCTION

11 BACKGROUND

This Report has been written during what appears to be the last phase of prolonged armed
resistance by some of the non-Burman peoples; the continued house arrest of Daw Aung San
Suu Kyi after a State instigated attack on her and her supporters; the inability of the UN
Special Rapporteur for Human Rights to visit the country for considerable periods of time;
the bugging of that Specia Rapporteur while trying to carry out his work; the continuing
impasse of the diplomatic initiative of the UN Special Envoy; the reported sentencing to
death by a Court of a group of people for co-operating with the International Labour
Organisation; the continuing, desperate plight of the isolated one to two million internally
displaced people inside the country ("UN briefing paper: Situation in Burma," October 2002);
the existence of hundreds of thousands of externally displaced refugees and migrant workers
outside the country (ibid); the suppression of the democracy movement in Thailand;
proposed large scde "Development” projects in non Burman ethnic eastern areas which are
likely to lead to further displacement and population transfers from lowland Burma; the
possihility of coerced repatriation of refugees; an ongoing ideological offensve of influentia
commentators advocating constructive engagement with the Junta. In short, the lights have
very nearly gone out in Burma. The situation in this once thriving democracy now represents
one of the gravest set backs for democracy and human rights since the Second World War.

However, despite the climate of fear and secrecy in Burma, and self-censorship inside
Thailand, considerable evidence has been collected over the years, by grass roots human
rights groups, UN Specia Rapporteurs and international Human Rights organisations, of
widespread, systematic violations which have been repeatedly identified and condemned in
UN General Assembly Resolutions.

At the same time, globally, we have seen the emergence of an increasingly comprehensive
body of International Humanitarian law, clarified and crystallised by the judgements of the
two International Criminal Tribunals for Rwanda and Yugodavia, and now formally codified
in The Rome Statute of The International Criminal Court. The nascent principle of The
Responsibility of the International Community to Protect civilians in faled States, where
regimes are either unable to protect their citizens, or are involved actualy in inflicting
violations on them, is now increasingly accepted as part of international customary law.

This responsibility is particularly applicable to the internally displaced people of Burma. The
ruling Junta has not only falled to protect its citizens, but is itsdf responsible for
systematically violating their rights, including, as some UN Genera Assembly Resolutions
and Reports have pointed out, the right to life itsdf.



12 PURPOSE

It is the purpose of this report to analyse the human rights violations inflicted in Burma,
particularly in the eastern ethnic areas; establish what legal grounds exist to protect the
internally displaced, and explore, if and how, impunity can be challenged.

1.3 PREMISE

The Report is premised on the former UN Specia Rapporteur's 1998 Report on Human
Rights violations in Myanmar:

Report on the situation of Human Rights in Myanmar prepared by the Special Rapporteur of the
Commission on Human Rights in accordance with the Economic and Social Council decision 1998/261
of 30 July 1998.

Paragraph 59. The Special Rapporteur is deeply concerned about the serious human rights violations
that continue to be committed by armed forces in the ethnic minority areas. The violations include
extrajudicial and arbitrary executions (not sparing women and children), rape, torture, inhuman
treatment, forced labour and denial of freedom of movement. These violations are so numerous and
consistent over the past years as to suggest that they are not simply isolated or acts of individual
misbehaviour by middle or lower rank officers but are_ the result of policy at the highest level, entailing
political and legal responsibility, (my underline)

This report will explore the meaning and implications of:

Serious human rights violations . . . committed . . . in the ethnic minority areas . . . [which] are the
result of policy taken at the highest level, entailing political and legal responsibility.

It will seek to answer the following questions:
What is this policy?
What is the result of this policy?

What legal responsibility is entailed?

14 SCOPE

However, it will widen the investigation in one important respect: the above conclusion by
the UN Special Rapporteur limited itsdf to condemning positive violence, acts of commission,
in lega parlance. However, international law can aso be violated by acts of omission.
According to William S. Schabas, one of the world's leading authorities on genocide and
adviser to the Rwanda Tribunal:

All the acts enumerated in Article Two of the Convention on Genocide [the defining acts of
genocide] can becommitted asactsof omission. ("GenocideIn International Law," C.U.P. p.157).

The inclusion of acts of omission thus expands the category of violations identified and
condemned by the former Specia Rapporteur in his 1998 Report.

It should be pointed out that this Report is not a work of journalism. It analyses the human
rights violations in the context of Burmas post-war history, including Crimes Against
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Humanity, Genocide and violations of The Geneva Conventions. Violations of such laws are not
time constrained, i.e, they are not subject to any Statute of Limitations.

15 TARGET GROUPS
The Report isaimed at the following groups:

* Legd specidists and policy makers with a view to informing them that sufficient
evidence exists to challenge impunity and enforce international humanitarian law;

*  Non Burman peoples and democracy activists with the objective of providing them with
a tool for effective advocacy and a means for establishing legal redress. The repetitions
and amplifications in this Report are thus intended to help the democratic and non
Burman opposition understand, apply and use legal concepts,

* Government and UN officials with a view to providing them with evidence of violations
of International Humanitarian Law occurring on such a scae as to require and justify the
provision of humanitarian help and protection to the internally displaced;

e The International Community so that it lives up to its responsibility to protect hundreds
of thousands of internally displaced ethnic people;

e Tha government and politicians to remind them that the magjority of refugees are
primarily escaping not only direct killing, but from conditions which often make it
impossible for them to survive, and to which they should not be returned until, and
unless, democratic government and the rule of of law is established in Burma;

* World opinion, with the aim of informing and educating it as to what is going on in
Burma, and encouraging it to demand effective action to end the impunity of perpetrators
by implementing agreed international humanitarian law.

In many ways these target groups are incompatible: speciaized lawyers, whose first language
is English, require explanation and analysis different from peoples, who are unfamiliar with
legal concepts and use English as a second language. The genera public requires even less
gpecialised information. There is no easy answer to these conflicting requirements, but it is
likely that a populist piece of work would have only a limited short-term effect if convincing
evidence, rooted in well-reasoned legal argument, is not presented.

This report is thus a mixture of visual evidence, analysis, and informed advocacy on behdf of
hundreds of thousands internally displaced, silenced peoples. It is intended to tell the truth,
rather than conform to current political pressures emphasising appeasement and constructive
engagement.

PRELIMINARY OBJECTIONS

There are a number of legitimate objections which can be made to a report and film on this
subject being made.

a) Firstly, some may say that it is unwise to focus on the suffering of the non-Burman
peoples of eastern Burma, because this may rouse divisiveness, rather than promote
reconciliation. This may be valid. The report, however, does not seek to divide: it is
dedicated to al those courageous people, including Burmans, who have opposed the
military dictatorship and suffered terribly as a result. The actions of Burman democracy
activists, particularly those prisoners in jails who have done what they could to reduce
the suffering of non Burman prisoners, are noble expressions of human compassion in
the most terrible circumstances. Indeed, they contain within them the seeds of future
reconciliation. In particular, the compassion showed by Burman prisoners to fellow
Karen prisoners after the 1991 Delta massacre, (giving them clothes, food and mora
support) was redemptive. However, because the non Burman peoples are now bearing
the extreme brunt of the suffering, and their plight is little known in the outside world,
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we al, arguably, have a duty to expose the suffering of the internally displaced, stop
injustice, relieve suffering, and eventually bring perpetrators to account by using, and
applying international law.

b) Secondly, some will object that the present conflict is not ethnic, but political, i.e., a conflict
between those committed to establishing an authoritarian, militarised State, and those intent
on establishing a democracy. Although this is partialy true, it is not exclusively so. To
anyone, such a mysdf, who has stood amongst the ruins of one of the two and a hdf
thousand villages repeatedly burnt to the ground in eastern Burma, one thing is abundantly
clear: they have been destroyed primarily because of the ethnic identity of their inhabitants.
Rura villagers are not discussing, or fighting for political philosophical principles: they are
smply trying to survive. The ethnic nature of this conflict, and the targeting of the non
Burman, civilian population is specificdly affirmed in UN and Amnesty International
reports, and routinely expressed by the victims themselves.

The dominant ethnicity underlying the conflict was described by Martin Smith, referring to
the post 1982 attacks on Karen areas, as follows:

Unlike the Four Cuts campaign in central Burma, these attacks were strongly ethnic in character and
were carried out by predominantly Burman officers against Karen, Karenni and Mon villagers.
("Burma, Insurgency and the Politics of Ethnicity,” ch.19, p. 397).

We have to accept and confront an uncomfortable truth: the suffering of some of the non
Burman peoples is an extension and implementation of the policy of Burmanisation, which
seeks to subjugate and assimilate non Burmans. It should, again, however, be made
abundantly clear that the Burman people as a whole cannot be blamed for what is happening.
Although Burmanisation is a policy implemented by an overwhelmingly Burman military
dictatorship, that dictatorship was rejected by the great mgjority of the people of Burma,
including the Burmans, in the 1990 elections. Thus the Burman people, including many
soldiers, themselves press-ganged and brutalised by the regime, cannot be held collectively
responsible for the policies of the ruling military dictatorship. That responsibility lies with, as
the former UN Special Rapporteur stated, those at the highest level.

¢) Thirdly, many honourable, thoughtful and humane people will say that we should forgive
the perpetrators their crimes, and offer the military dictatorship an amnesty in the interests of
reconciliation. | respect this point of view. However, it is unlikely the military dictatorship
will ever give up power voluntarily: through a cleverly manipulated, Janus-faced policy of
deception directed to the outside world and terror to the Burmese people, it will hold onto
and consolidate its power (eventualy probably "legitimised" in a carefully manipulated
election) until all hope is extinguished, unless decisive pressure is brought to bear on it by the
international community.This pressure is more likely to be applied if it is proved, beyond all
reasonable doubt, that the present military regime is a criminal organisation violating the
most fundamental laws of mankind. This report and supporting footage is a contribution to
this process.

Thus, although reconciliation and forgiveness are essential in the long run, this cannot occur
before the perpetrators stop their behavior and acknowledge, or are forced to acknowledge,
their crimes. This report, therefore, is not retrospective. It is being written while the crimes
are being inflicted by the regime. Its purpose is, thus, not a contribution to post-conflict
resolution, or transitional justice. It is proactive: written to contribute to change. It calls on the
international community to fulfil its obligations under international law to stop the most
serious human rights violations known to mankind and punish perpetrators.

d) Fourthly, some would object that this report, with its emphasis on international
humanitarian law, undermines the principle of State sovereignty. In reply, it should be
pointed out that it does not seek in any way to question A Sate's right to maintain order and
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territorial integrity by all legitimate means. (Article 9, Rome Statute, para.3). However,
successive UN reports and General Assembly Resolutions continually cite widespread,
systematic, human rights violations. A violation, according to the UN Handbook on Human
Rights training, is A governmental transgression of law. Thus, by using the word violations, the
UN is making clear that the military dictatorship is not using legitimate means: it is using
illegitimate means. The International Labour Organisation, a UN affiliated body, has, in
particular, accused the dictatorship of committing a Crime against Humanity in the specific
case of forced labour, which it termed a modern formof davery.

In short, there is no question as to the genera illegality of the Junta's violations; only how
they can be accurately conceptualised.

e) Fifthly, some would insist that the non Burman peoples are aso guilty of serious human
rights abuses. This is true. They have been documented by, amongst others, Amnesty
International. For example,

* Analleged massacre of 25 Burman civilians by an unknown Shan armed opposition
group in June 1997. (Amnesty International report, "Myanmar: Atrocities in Shan
State™);

* In Karen State, Amnesty International has documented abuses committed by the
Karen National Union, including executions, arbitrary killings and torture and, in
particular, described the alleged killing of a group of ten immigration officils in
February 1999. (Amnesty International Report, "Myanmar, The Kayin State
Militarisation and Human Rights," Al Index16/12/99, and "Myanmar No Law at
al" ASA 16/11/92). Martin Smith has aso drawn attention ("Fatd Slence’) to
serious human rights abuses committed by Christian Karen against Buddhist Karen
in Paan distict of Karen State, which contributed to the establishment of the
Democratic Karen Buddhist Army who have in turn inflicted appalling abuses;

»  Ethnic armed groups use child soldiers and plant land mines;

» Furthermore, in the process of completing this report, it has been brought to my
attention from credible sources that ethnic resistance fighters in one region have
themselves sometimes been mistreating and intimidating the very villagers they are
supposedly protecting.

However, it would be misleading to ascribe some sort of moral, or quantative, equivalency to
the systematic, widespread violations inflicted by the Burman dominated military
dictatorship against ethnic civilians, with the abuses committed by ethnic resistance
fighters. The scale and underlying intention between the two bear little comparison.

The existence of between 1 and 2 million internally and externaly displaced, mainly non
Burman people, fifteen years after an annulled election in which the people voted
overwhelmingly for a democratic State, speaks for itsdf. We need to ask what sort of
deliberately inflicted conditions would force 250,000 Rohingyas to flee into Bangladesh, one
of the poorest countries in the world? In terms of quantative killing, one ethnic group aone,
the Kachin, has reportedly (Martin Smith, "Burma, Insurgency and the Politics of Ethnicity,"
p. 100) documented the verifiable deaths of 33,336 civilians at the hands of government forces in the
years 1961-86. The Washington based organisation, " Genocide Watch," estimates the deaths of
30,000 Kareninjust ten years of afifty-five year old conflict.

The military dictatorship must bear primary responsibility for the present situation: it
annulled the elections in 1990 which, if honoured, would probably have resulted in the
establishment of a Federal democratic state.



f) Sixthly, there is the issue of credibility. Because resistance areas have been closed dff to the
outside world for decades, it has been difficult to verify, directly and independently, human
rights violations. However, interviews with any of the 146,000+ refugees in the camps on the
Thai border, or the hundreds of thousands of so "economic migrants' in Thailand, or the one
to two million internally displaced people inside Burma, will endorse the former UN Special
Rapporteur's conclusion to his 1998 report that:

The violations including the killing of women and children are so numerous and consistent (my
underline) . . . as to be the result of policy taken at the highest level entailing legal and political

responsibility.

It is the numerousness and consistency of the testimonies which are so overwhelmingly
convincing.

However, so darming is the tendency to question, undermine, or deny the veracity of these
reports; so limited is the focus of some members of the NGO community; so perniciousis the
present climate of self-censorship; so sustained is the apparent, conscious disregard of the
issue by media organizations;, and so pervasive is the present climate of constructive
engagement and appeasement, that persona investigations were undertaken to verify the
evidence inside eastern Burma, including one extensive reconnaisance in depth. At al times, |
attempted not to over identify with victims, or be influenced by my guides. In generd,
reports of human rights violations were corroborated by what | saw personally: widespread,
systematic, physical and cultural destruction. Moreover, because of the nature of the
situation, it was not possible for anything to be stage-managed, or pre-arranged for
propaganda purposes. Journeys constantly altered according to the latest information;
intended stopping places often had to be changed at the last moment. In these completely
unpredictable circumstances, | met Burman army defectors and other Burmans living quite
safely amongst their Karen "hosts.'! was surprised to find no evidence of victimisation, or ill
treatment. Moreover, those who helped carry our loads did so voluntarily in an atmosphere
of humorous, almost surreal, bonhomie.

Findly, it must be pointed out that it is not the primary purpose of this report to document
more human rights violations. The responsibility for that lies with other organizations, such
as Amnesty International and the UN Special Rapporteur for Human Rights. The purpose of
this report is to place the violations in the context of International Humanitarian Law and
explore what avenues exist to chalenge impunity. The violations cited in this report
represent only a very small selection of those which have been recorded over the years.
However, during the course of writing it, details of an appalling massacre in Burma's post-
war history did emerge, described as the Delta massacre in the evidence section.

The eastern, ethnic, internally displaced peoples, may not be able to survive in the long term,
unless humanitarian relief and protection is provided and the violations ended.
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2.1 METHODOLOGY

As stated, the purpose, has not been to conduct further primary research into human rights
violations. The information in this report is largely based on field research carried out by
indigenous field research teams and community organisations, particularly those working for
the Thai Burma Border Consortium, such as the Committee for Internally Displaced Karen
people, the Karen Office of Reief and Development, the Karenni Socia Welfare Centre, the
Mon Rdief and Development Committee and the Shan Rdief and Development Committee.
The Consortium described the research methods employed as follows:

Community organisations conducted field surveys across eastern Burma between April and July 2004.
Population estimates have been gathered from key informants in 36 significant townships and cross
checked with estimates from other local humanitarian and human rights agencies wherever possible.
Vulnerability indicators were also developed from a multi-stage cluster survey of 6,070 people and
1,071 households in 60 areas spread over six states and divisions. The sample population for this
quantitative survey was distributed between internally displaced people in free fire areas, government
relocation sites, ethnic ceasefire areas and mixed administration areas. ("Internal Displacement,"
TBBC, p.l., Oct. 2004)

The effects of human rights violations on health have been collected and analysed by Back
Pack Health Teams operating from Dr Cynthia Maung's Mae Tao clinic.They concluded:

Collection of accurate public health and human rights data under extreme conditions of civil conflict is
feasible using teams of ethnic health workers. ("Intersections of disease morbidity and Human
Rights abuse among internally displaced people in eastern Burma,” Burma Backpack Health
Team Study, Feb. 2005)

In addition to analysing primary data, the following research methods have been employed:

a) Accessing and analysing the meaning and applicability of three categories of
international law applicable to Burma, namely The Geneva Conventions, Crimes against
Humanity and the Crime of Genocide;

b) Accessing and analysing the interpretations and applications of these laws, particularly

the judgements and opinions of the two UN Security mandated
Tribunals for the former Yugoslavia (ICTY) and Rwanda (ICTR);

c) Taking advice from expert legal counsel;

d) Researching, analysing and applying the codifications of the above laws in the Rome

Statute;

€) Researching and applying the interpretations of the Rome Statute published in the two
accompanying Commentaries;

f)  Analysing the applicability of the above laws and their interpretations

to the specific situation in Burma;

g) Reviewing the UN General Assembly Resolutions on Burma, the Reports of the UN
Special Rapporteurs for Human Rights, and Reports by Human Rights organisations,
such as Amnesty International and Human Rights Watch;

h) Analysing the reports of the above organisations in terms of the three bodies of

international law identified in g

i) ldentifying connections and convergences between the above laws, the judgements
by the Rwandan and Yugoslavian Tribunals and the specific situation in Burma as

described by UN Resolutions, Reports and reports by Amnesty International;

i) Reviewing and analysing the raw data of human rights violations inflicted in Burma,
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including video, photographs, interviews, Junta publications, orders and interceptsin the
context of international law;
k) Personaly observing the effects of violations in internally displaced areas,
1) Analysing the concepts of explicit and inferred intention and motive, and applying them
to the documented violations inflicted in Burma;
m) Researching and identifying available legal enforcement mechanisms,



CHAP

APPLICABILITY OF THE LAW



3. THE PRINCIPLE OF UNIVERSAL JURISDICTION

3.1 GENOCIDE

The principles underlying the crime of genocide are binding on all nations.
International Court of Justice ruling, 1951.

3.2 CRIMES AGAINST HUMANITY

Crimes Against Humanity are subject to Universal jurisdiction, meaning that all States can exercise
their jurisdiction in prosecuting a perpetrator irrespective of where the crime was committed . . . and
Sates have the duty to assist each other in securing evidence needed to prosecute.

M. Cherif Bassiouni, Chairman of the UN Commission of experts on the former Yugoslavia

3.3 THE GENEVA CONVENTIONS

They are now indisputably part of international humanitarian law. They were signed and
acceded to by Burmain 1992. Two parts apply:

1. Common Article Three

Thiskey part of international humanitarian law, in essence, protects Persons not taking any
active part in hostilities. It isapplicable to asituation of internal armed conflict. The
International Criminal Tribunal for the former Yugodavia defined Article 3 very widely as:

Congtituting an umbrella rule. Article 3 makes an open- ended reference to all international rules of
humanitarian law. The Chamber concluded that pursuant to Article 3 serious violations of any
international rule of humanitarian law might be regarded as crimes falling under this provision of the
Satute.

(Prosecutor v Furundzigja, Judgement, IT-95-17/1-T, Dec.1998).

2. The full Geneva Conventions.

The full Conventions apply to international conflict. They thus relevant to the attacks on the
refugee camps across the Thai/Burma border. These attacks, and consequent widespread
destruction, can be considered to have constituted agrave breache of the Geneva Conventions.
They also, arguably, violated the UN Charter by threatening inter national peace and security.



CHAPTER 4:
INTRODUCTION

THE INTERNALLY DISPLACED PEOPLE: THE SCALE OF THE PROBLEM



4.1 BURMA AS A WHOLE

The situation of the eastern internally displaced people has to be seen in the context of an
ethnic conflict which has been going on since 1948. During that period it is estimated that
there have been about 400,000 casudlties. (Tom Kramer, "Burma/Myanmar: Military Rule
and Ethnic Conflict," Searching for Peace in Asa Pecific, European Centre for Conflict
Prevention, 2004.)

The plight of the internally displaced people in Burma is one of the most concealed situations
of deliberately inflicted human suffering in the world. Estimates of the number of internally
displaced people vary. The UNCHR suggested a figure of between 600, 000 to 1 million
(2002). Other sources suggest the figure is considerably higher:

The total number oflDP's in Burma range between one and two million, with around 300,000 in
north-eastern Shan State, 100,000-200,000 in Karen State, 70-80,000 in Karenni Sate, 60-70,000 in
Mon Sate and about 100,000 thousand in [far west] Arakan Sate.

("UN Briefing Paper on the Current Political and Human Rights Situation in Burma, 2002,"
www. |biblio.org/obl/docs/BUNSO-briefing.htm, October 2002).

Whatever the exact figure, the numbersinvolved are of global significance.

In addition, there are about 400,000 refugees in neighboring countries (UNHCR, 2002), and an
unknown number of economic migrants.

4.2 EASTERN BURMA



The Thai Burma Border Consortium of non-governmental organisations working with
refugees in Thailand estimates there are about 526,000 internally displaced people in the
specific area of eastern Burma. In its publication "Internal Displacement: vulnerability in
eastern Burma,” (TBBC, Oct. 2004) these have been broken down into the following groups:

Distribution of Internally displaced personsin 2002 and 2004

IDPsin Hiding or temporary IDPs in relocation sites Total
settlements (& no. of sites) IDPs
States and 2004 2002
Divisions 2002 Free- Cease - fire 2004 2002 2004
fire areas
areas

Southern 75,000 9,300 185,000 200,000 21,800 275,000 216,100
Shan (40) (37)

Karenni 50,000 7,000 75,000 7,000 6,400 57,000 88,400
9 (14)

Eastern 10,500 13,500 0 18,000 4,500 28,500 18,000
Pegu (18) (25)

Karen 75,500 46,900 75,000 54,000 13,400 129,500 135,300
(42) @37)

Mon 50,500 2,300 25,000 28,000 3,800 78,500 30,100
(28) (16)

Tenasserim 6,500 5,000 5,000 58,000 27,100 64,500 37,100
(39) (38)

Overall 268,000 84,000 365,000 365,000 77,000 633,000 526,000
(176) (167)

Appendix 2 disaggregates data for 2004 into townships.
- The 2002 survey combined estimates for IDPs in hiding or temporary settlements whereas the 2004 survey has
disaggregated these into IDPs in free - fire areas and cease - fire areas.
2002 estimates were originally disaggregated according to KNU boundaries for Karen State, but have been re -
allocated according to officid demarcations of state and division boundaries for comparison with estimated for
2003-4.
2002 population estimates for relocation sites included SPDC and non-State sites, whereas the 2004 survey has
counted IDPs in non-State relocation sites in the ethnic administered ceasefire areas category. 120,000 IDPsin
UWSA aress of Southern Shan State have thus been reclassified out of the population estimates for relocation
sites and into the estimates for ceasefire areas for 2004.

The above Report distinguished between a number of different groups of displaced people:
those hiding in free fire zones, vulnerable to being shot on sight; a second group, forcibly
concentrated into camps; another group in ceasefire areas; an unknown number who have
moved into Burmese cities; another group which has become externally displaced, either as
refugees in camps, or economic migrants in Thailand and surrounding countries. In addition
to these, there is a diaspora scattered throughout the world.

The Report identified about 2,536 villages known to have been destroyed, or damaged, by the
Burmese army, or abandoned by villagers.

The figures used in the Report may, however, significantly understate the problem.
According to Richard Humphries, they "Come from extrapolated data and probably
represent extremely conservative estimates."(MA Thesis on Internally Displaced in Burma,
University of Bradford, Dept of Peace Studies, 2004).

The Report suggests the apparent recent decline in overall numbers of internally displaced
people since 2002 is due the unsustainable life of the forced relocation sites. Richard
Humphries notes that "For many at those centres the principal survival strategy seems to be
to flee" (ibid, p.37) In other words the reason for a small decline is the inability to survive.
This raises the question about whether the unsustainability of the life in the relocation sites is




a product of gross negligence, or whether it expresses systematic, intentional, negative
violence. Many of those who flee seek refuge in cities. Very little is known about this group,
but the Report estimates

Possibly tens or even hundreds of thousands of people may have been forced to migrate to the fringes of
rural and urban communities, (ibid, p.23)

It is unclear as to whether this particular group of internally displaced people can sustain
themselves on the fringes of cities as distinct ethnic entities. It is likely that violently
displaced, rural, ethnic people would find it very difficult to survive as sustainable, distinct
entities, once uprooted, fragmented and dispersed into urban conditions. They are likely to
end up, like those in Thailand, being assimilated into the wider population.

The relocation sites, themselves, vary considerably. Richard Humphries, referring to the
Burma Border Consortium Report "Internaly Displaced People and Relocation sites in
eastern Burma' (p.2) distinguishes between relocation centres and rel ocation villages:

Therelocation centres tend to be large. These are often near roads whereinfrastructure work is done, or
even at army bases. Villagers sent there get little state assistance-there are clinics at some-while work,
other than forced labour, is usually not available. Often, those villagers areforced to hand over rice
stocks, which are then rationed or sold back to them. Relocation villages are smaller and one type
comprises outlying villages compelled to moveinto a town centre.

4.3 HORIZONTAL BREAKDOWN OF THE DISPLACED



Total Displaced People: 1-2 million (approximate)

Economic
Byrmese Relocation BURMA/THAI Migrants
Cities Camps BORDER
Cease-fire Free Fire Refugee International
Area Zones Camps Diaspora

4.4 VISUAL DEPICTION OF THE SITUATION OF THE DISPLACED

4.5 VILLAGES DESTROYED OR FORCED TO BE ABANDONED IN EASTERN BURMA

Al



Affected Villages
Burma-Thailand Border
(1996-2002 eslimale|
State Affected
Villages
Tenasserim 139 .
Km
Toungoo
KyangMti m
Thaton
Papun
Pa an
Duplaya iN
Karenni 200 .
Shin 1478 .
Shan. Akha. Lahu
TOTAL 2S36 villages
An estimated 1.000.000 people have been displaced in
the border slates since 1995

Al least 268.000 internal” displaced people are currently
living in hiding.

Al least 365,000 people are currently resident in more
than 176 forced relocation sites.

43.000 people have arrived to refugee camps along the
border since 1996

Al least 100,000 Shan refugees have arrived in Thaland
joining the already very large ‘illegal migrant' population.

"Internally Displaced and Relocation sites in eastern Burma," Burma Border Consortium, Sept
2002.

4.6 FORCED RELOCATION SITES IN EASTERN BURMA

365, 000 people were estimated to be held in forced relocation sites in 2002,



Relocation Sites

Burma-Thailand Border 2002

State Relocation Sites
Tenasserim fi

Mon o}
Karen HS
Karenni a

Stan Iff

Rangoon
Total in

‘[plus Wa Relocation Zones]

State Populations

of Relocation Sites

Tenasserim 58.296
Karen 99.765
Karenni 6,850
200,000-
Total 364.911

«[inc. Wa Relocation Zones]

("Internally Displaced in Relocation sites in eastern Burma,” Burma Border Consortium,
Sept.2002)

4.7 MULTIPLE DISPLACEMENT

Eastern non Burman villagers are usually forced out of their villages many times and the
pattern of destruction is repeated again and again. When villagers attempt to re-establish
themselves, they are again burnt out, systematically expelled and possessions destroyed. One



village | stayed in, for example, had been burnt down five times. The repeated nature of this
displacement for the year 2001 has been presented by the Thai Burma Border Consortium
("Reclaiming the Right to Rice," p.50, Oct.2003) as follows:

Chart 2: Household Displacement Frequency

QAve.
household
moves in past
year

H|

11711t AWM

Township (and State or Division)

The above does not include information from Shan State, one of the areas of greatest forced
displacement.

It should be noted that the Rome Statute of the International Criminal Court defines one of
the distinguishing, defining acts of genocide as:



Systematic expulsion from homes. (See appendix 1, footnote 4)

4.8 EXTERNALLY DISPLACED

In addition to the internaly displaced, there are about 150,00 externally displaced people
living as refugees in camps in Thailand TBBC ('Rdief Programme,” p.3, June 2004. In
addition, hundreds of thousands live as economic migrantsin Thailand and other countries.



BURMESE BORDER REFUGEE SITES WITH POPULATION FIGURES - June 2004

BBC
Jun-04 Je)y MOP
Ftmil* Malt Total DM-03 May-04

I CHINA  Mae HonG Sen Province

Shan Site 1 Ban KwaifNal Soi 9076 9360 18636 470 18647

suu KengTung.
Site 2 Ban Mae Surin 1,709 1911 3620 207 3.508
: K1 Mae La Oon (Site 3) 6,774 7672 14446  (666) 14.165
| TachM LAOS
i 0 K2 Mae Ra Ma Luang (Site 4) 5918 6558 12,476 676 12,059
MongYawn O o
oV sal Subtotal: 23.477 26.001 49,478  6B7 48,599
TaK Province
0 Mae Hong Son K3 Mae La 23,825 24,233 49,058 218D  33.159
Site 2 0 Chiang M* K4 Urrpiem Mai 8,801 9,229 18,030 (1011) 15732
K5 Nu Po 6,356 6700 13,058 575  6.668

Subtotal: 38.982 40 162 79.144 -744 57557
1 HAILAND

Kanchanaburi Province
K6 Ban Don Y»ng 1809 1766 3635 3624
Ratchaburi Province

K7 Than) Hin Main Camp 4,827 4679 9506 14

3

8.975
Tham Hm Zon« 4 27 33 60 (12) 61
Subtotal: 4,854 4712 9.586 135 9,036

Total (or «ttl« In Thailand: 69.182 72.641 141323 2255 118,816

SUte of Orioln of ReolHerni Populallon
65% Karen 3° Mon
18% Karenni 4% Other (Kachin, Irrawaddy, Magwe, Mandalay,

10% Tanaeserlm Pegu, Rakhine, Rangoon, Sagaing, Shar

« Sites 1 S 2: Karenni Refugee CommKee (KnRC)

A Camps K1-K7: Karen Refugee Committee (KRC)

‘ * MON - Rwettlament Sites'
M1 Halochanee 2,615 2.754 5,389 86
_ M2 Bee Re* 1.937 1.801 3,738
M3 Tavoy 1606 1613 3219
Subtotal Mon sKts: 6,156 6168 12,326 -

A D« Cun-nl Rtlugei Cjmpi Grand total all SUM: 75.340 78,809 154.149 2,341
- Former R«fug« C«mpi A__NAN=AAN_NAANN=A

Border Uni
Nob | BBC Igurll ndudl M*imnrt, BIfflil « 2. Change In BBC population nincc prtvoui rtpon 4 MRDC Jura 2004 popmnon
dttniunn MO 'UN HCR rtgrttrattm 3 MOl registered caivp oapuialion

4.9 CONCLUSION ON SCALE AND GRAVITY

The issue in terms of numbers represents a crisis of globa significance, one of the most
serious in the world. The number of Kosovars, for example, driven out of Kosovo, which
activated the principle to protect in the former Y ugodavia, was about 800,000. The number of
Kurds forced to flee in northern Irag after the first Gulf War, triggering US and UK
intervention, was about 600,000.



In terms of gravity, the TBBC estimates that the situation of the internally displaced people
represents a public health emergency with famine conditions similar to the horn of Africa
People die not just from direct killing, but, more often, indirectly from deliberately inflicted
conditions which deprive people of the essential conditions necessary for life.

Some explanation needs to be given as to how, at the beginning of the 21 Century, so many
people can be violently displaced in conditions of almost complete secrecy, and subjected to
deliberately inflicted life-threatening conditions, just across the border from a relatively open
country, namely Thailand, replete with journalists and modern communications
infrastructure.

4.10 REASONS FOR INTERNATIONAL IGNORANCE

1. Physical inaccessibility. The areais mostly mountainous forest and is physically
very difficult to travel in for an outsider.

2. The climate. The heat and humidity for much of the year isintense.

3. Mdlaria. It is one of the most malarial infested areas of the world and outsiders
entering it have a high chance of contracting the disease.

4. Landmines. The land is heavily mined.

5. Political isolation. It is totally closed to the outside world, both from the tourist circuit of
lowland Burma and from Thailand. Outsiders, especialy journalists and aid workers, run the
very serious risk of being singled out and killed if they enter it, and villagers caught helping
them may suffer very serious reprisals. Most aid agencies, the UN, and the Red Cross
voluntarily agree to work within conditions which prevent them from having access to the
most vulnerable groups of people, i.e. the internally displaced. This means reports of what is
going on are seriously incomplete.

6. Lack of infrastructure. Even if journalists could, or wanted to investigate what is going on,
there is very little infrastructure, or resources of any kind, such as food or eectricity, in the
internally displaced areas for them to depend on.

7. Disregard by the world's media. These physical difficulties are compounded by the
apparent disregard of the issue by the world's media, which tends to focus its limited
attention on the National League for Democracy and the plight of Daw Aung San Suu Kyi.
The camera provided to me by a mgor news agency had dirty video heads, thus making the
film unusable: few testimonies to the world's indifference are as damning as the footage of
one of the few remaining schools operating in Karen areas depicting the hopes of young
children blocked out by the hopelessly flawed footage.

8. Trivialisation. Whether intentionally or not, when the media has covered the issue of the
non Burman internally and externally displaced, it has often trivialized it. On one occasion, it
focused, for example, on two twin children, part of "God's army," contributing to the notion
that this is a bizarre, incomprehensible conflict in a far away country. (Maggie O'Kane, "Two
litle boys" The Guradian, July 27, 2000). A British Broadcasting Corporation
"Correspondent” programme ("The Forgotten War") tended to reduce the subject to an
adventure story of aid workers battling through the jungle. It de-contextualised and
dehistoricised the issues and failed to communicate the scale of the problem.

9. Digtortion. The Thai popular media appears not to cover the issue of human rights
violations, or explain the root causes of the plight of refugees. Instead, it tends to promote
and sustain a stigmatised image of ethnic peoples as drug dealers and job stealers. It fails to



distinguish between democracy activists and ethnic resistance fighters on the one hand, and
those collaborating with, and compromised by, the ruling Junta on the other. This, in turn,
helps explain why Thai people and their government appear not to understand, or wish to
understand, that the long term stability, security and prosperity of Thailand is inextricably
linked to the establishment of a responsible, democratic government in Burma, operating
under the rule of law, with a mandate to govern from its citizens.

10. Quiescence of non-governmental organisations. The non Governmental organisations on
the border have tended to maintain an "Invisible presence,” understandably, perhaps,
concentrating on meeting the needs of refugees, rather than speaking out about human rights
violations. Only very recently has the systematic destruction inflicted on the other side of the
border begun to be documented.

11. Thai policy. The Thai government appears not to wish the violations to be publicised, or
investigated, because it does not wish to offend the military dictatorship in Rangoon. (Note
its response to the 2003 Depayin massacre.) It prevents investigators and aid workers from
crossing the border into Burma. The previous ambivalent policy seems now to have
degenerated into support of the Burmese military dictatorship and involves active
suppression of the democracy movement within Thailand.

12. A divided opposition. The opposition is divided and the more vocal, Burman dominated
groups tend, with admirable exceptions, not to emphasise the plight of the non Burman
peoples. The 1,500 courageous political prisoners in lowland Burma get more publicity than
the 525,000 internally displaced, despite the fact that many of whom have been effectively
detained, in the former UN Special Rapporteur's words, in forced relocation camps.

13. Ambivalence, disregard, constructive engagement, appeasement by Burma watchers and
funding agencies. Some members of the international community tend to take a position
which, in effect, endorses the idea of a centralized, Burman dominated state. They appear to
adopt a palitically centralised, Burman-centric view of the situation and thus, intentionally or
not, endorse its policy consequences. People working in the country can, understandably, all
too easily get involved in constructive engagement and/or appeasement. Such views are
expressed in the current efforts (March 2005) to persuade the European Union to back full
engagement with the Junta.

The price of intellectual "constructive engagement” may be, perhaps subconsciously, to play
down, or ignore the scale and gravity of the plight of the ethnic peoples. Additionally,
funding agencies and educational groups often promote training programmes based on
South African, or eastern European models, of transitional justice that may not be applicable
in Burma's case. In the laudable and understandable attempt to promote reconciliation, they
may be disinclined to confront and expose the gravity of the systematic and widespread
destruction inflicted on the non-Burman, eastern, internally displaced peoples.

14. Weakness of ethnic opposition groups. The ethnic people themselves, partly from lack of
funds, expertise, proficiency in the English language, advocacy skills, political repression and
their own internal divisions, have been generally ineffective at communicating with the
outside world. They have, for instance, no centralized media, or advocacy office, where
international journalists could go, even if they wanted, to find out what is going on. This
fragmentation has been compounded by international donors who have tended to fund
fragmented organizations and offices with a minimal drip feed approach. This makes it
difficult for any of them to be really effective.

15. Ethnic persondity type and trauma. The non Burman displaced people tend to be
naturally depressive, stoic types, rather than hysterics: this means their pain is usually
directed inwards, rather than outwards. In addition, some suffer from post-traumatic stress
disorder. This manifests itsdlf in a kind of psychic and verbal numbness. As a result, they are
often reluctant, or unable, to speak about their experiences. When they do, it is often in an



amost inaudible, numbed manner accompanied by blank expressions, or occasional
"incongruous" smiles. It is possible to spend along time working closaly with them, and have
little idea about what they have experienced. These factors make it difficult for journalists on
short assignments looking for a sound bite, or a strong image, to express their story
effectively.

16. Infliction of fear in Thailand. The Burmese military dictatorship intimidates and, on
occasion, even attacks ethnic peoples (see attacks on refugee camps) on the Tha side of the
border.It undermines them through infiltrating their networks and, reportedly, monitoring
their communication systems.

17. UN policy. The UN works government to government. It thus confers legitimacy on
States, even those based on institutionalised terror. Current UN policy has faled to bring
about significant, meaningful change in Burma and may be helping sustain it in power.

18. Failure to understand the Junta's underlying policy. There has been a failure in many
reports, with the exception of that of the International Labour Organisation on forced Labour,
to conceptualise human rights violations in a way that would enable the International
Community to really understand, confront the seriousness of what has been inflicted, and
take responsibility for protecting the internally displaced. This is particularly evidenced in
the tendency to misunderstand, ignore, refute, or understate the level of intentionality
underlying the Junta's actions, especialy, and surprisingly, by some NGO's themselves.
There is a tendency to misrepresent the underlying policy as smply militarisation, rather
than examine the policy underlying militarisation.

19. Deceit, manipulation of information, and gullibility of the international community.

An additional problem with trying to understand Burma is that it is difficult to believe any
information coming from the Junta, or from organisations basing their policies on information
provided by the Junta. It is therefore not easy for anyone, including Burma watchers, to realy
know what is going on. Let us take two examples.

Misrepresentation of illiteracy rates

Martin Smith pointed out two examples of manipulation in Fatal Slence. Prior to its
application to the UN for least developed country status, Burma claimed a literacy rate of
786% (for which it twice gained UNESCO prizes). In 1987, however, it immediately dropped
this figure to 18.7% to gain acceptance. The deceit is breathtaking in its scae and effrontery,
and al the more alarming in that it duped a mgjor UN body, UNESCO, into not just accepting
its figures, but rewarding its deceit with prizes.

Misrepresentation of Infant Mortality Rates

Secondly, a fundamental key indicator of health, the Infant Mortality Rate, was set by the
Ministry of Health from the early 1970s at around 47 per 1000 live births for children under
one. It remained at this level for twenty years and was accepted unchallenged by UNICEF,
WHO and other international agencies until 1992, when it was suddenly doubled to 94 per
1000 (again to gain Least Developed Status). At the same time, the officid under five
mortality rate was suddenly doubled to 147 per 1000 births.

It is not just the scale of the deceit about such fundamental indicators as literacy and infant
mortality which is so shocking, but the apparent willingness and gullibility of mgor players
in the International Community, such as UNESCO, WHO, UNICEF, to endorse it.



There must also be some doubt about the very low numbers (60-80) the regime claims to have
died from the Tsunami disaster in Burma, a figure endorsed by international organisations
working inside the country.

Rational, humane, sdaried people with assumptions about the honesty and reliability of
government information, seconded from the West to work on Burma for often limited periods
of time, may be vulnerable to deception. The US ambassador's comments about how the
diplomatic community was completely taken unawares by the 1988 demaocracy uprising that
exploded around it in the heart of Rangoon, indicates how little diplomats really knew about
what was going on, even when it was on their literal doorstep. The situation in far df,
isolated, mountainous, forested borderlands is even harder for them to understand, access or
respond to.

20. Threat of death. Outsiders wishing to monitor the situation, face an Asian jungle
equivalent of the old Berlin Wall. Crossing the border involves risk of death to onesdf and,
more seriously, others. A partially globalized society in Thailand, with al the advantages of
technological communication, directly adjoins some of the most persecuted, isolated peoples
in the world, who are now in advanced states of deliberately inflicted disintegration. Their
predicament is compounded by the lack of infrastructure and eguipment necessary for
communication.

21. Historical denial and indifference to Crimes against Humanity and Genocide. The failure to
bring to light what is happening, and has happened in Burma, is nothing new. Indeed, it is
entirely consonant with other international responsesto Genocide and Crimesagainst Humanity
in the twentieth century. Information from victims has usually been ignored, downplayed, or
misrepresented, not exaggerated.

4.11 BURMA: A SILENCED COUNTRY

It is significant how often Slence is used in titles of books, or reports, attempting to describe
contemporary Burma: A Slent Emergency (UNICEF 1991); Living Slence, (Christina Fink
2001); Suffering in Slence (Karen Human Rights Report 2000); Shattering the Slence (Karen
Women's Organisation, 2004) and perhaps, most significantly linking silence and death, Fatal
Slence, (Martin Smith, 1996).

The selective killings and the wider silent, dow dying of thousands of mostly ethnic villagers
from deliberately inflicted conditions in sparsely inhabited remote areas, decade after decade,
is particularly difficult to communicate. The victims, however, describe themselves in their
own words as living in a paradoxical nightmare of death and life: dying but alive, alive but
dying: Dying Alive.



CHAPTER 5:
LANGUAGE AND CONCEPTS



5.1 ARTICLE 3 GENEVA CONVENTIONS

In essence, this key part of International Humanitarian Law protects civilians in an internal
armed conflict requiring that those Taking no active part in hostilities should be treated humanely.
They have universal jurisdiction.

The full Geneva Conventions apply only to an international armed conflict and are therefore
inapplicable to the internal conflicts in Burma, with the important exception of the systematic
attacks on the refugee camps in Thailand. The International Committee of the Red Cross,
present in Burma, has special responsibility for their enforcement.

5.2 BORDER AREAS DEVELOPMENT POLICY

This is the Junta's euphemism for inflicting economic Burmanisation in, and population
transfer to, the border areas. The "Development” is, in effect, a form of economic and racial
colonidism. It is effected by, amongst other things: intimidation, forced labor, forced
relocation, systematic violence, extortion, land confiscation and population transfer of
Burman military and families into non Burman areas.

5.3 BUDDHISTIZATION

A policy of forced and coerced imposition of a Burmanized and militarized form of
Buddhism on other religious groups, particularly Mosems and Christians. This militarised
form of Buddhism is aso inflicted on non Burman Buddhist groups, such as the Shan and
Mon Buddhists, and also on Burman Buddhists themselves.

This is a policy sometimes difficult for some westerners to accept: they understandably
associate Buddhism with principles of tolerance and compassion. Buddhism manipulated
into the service of a racist military dictatorship as a means of inflicting persecution and
assimilation seems a contradiction in terms.

5. 4 BURMA OR MYANMAR

The two names embody the conflict of national identity. To use the term Myanmar risks
legitimizing the current Junta; to use Burma may invite accusations of colonialism. However,
the present writer will use the term Burma because the non Burman peoples refuse to accept
the Junta's conception of the unitary, centralized, Burmanised state, implicit in the name
"Myanmar."

Ironicaly, the dictatorship, intent on implementing a policy of Burmanisation, justifies the
term "Myanmar" as being more inclusive of diversity, because it does not suggest the land of
Burmans. The ethnic nationalities, intent on retention of separate identities and opposing
Burmanisation, insist, however, on using the name "Burma’. Even more confusing, the ethnic
peoples and outside observers insist on using the word Burmanisation to describe the
negative process of imposing a single Burman identity, while retaining the name "Burma’ for
the country in a pluralistic, positive sense.

The word "Myanmar" is not, however, inclusive of ethnic diversity, but is, according to
Martin Smith, an old ethnic Burman name for the country.

The answer to this etymological and political conundrum goes deeper than that however, and
may express both an etymological and symbolic solution to "Burma's" tragedy: the anglicized



"Burma’, is derived from "Bama" which is how some of the people of "Burma"', particularly
Burmans, pronounce the word. "Bama' was itsdf a derivative, "Myanmar”, as it was
arbitrarily pronounced in the Pegu area and much of lowland Burma (the labial M sound
getting changed to a B). "Myanmar" as spoken by lowland people of Burma was in turn a
corruption of the older "Mranma" as originally spoken by the Arakanese. The root of Mranma
is ran, one of the forms of a widely spread Himalaic body for man. (Sir A. Phayre, "Transactions of
the Ethnological Society,” vol. 5).

Thus Burma-Bama-Myanmar-Mranma is a four branched tree rooted in the linguistic taproot
Ran. Ran means man, or in more common modern parlance, humanity.

Moreover, the "Karen", often pronounced "Kran," has the same root (K)ran (as pronounced
in Thailand) according to Phayre, With the guttural in the place of the labial prefix (ibid). The
Kran are thus, etymologically and literally, human beings. Additionaly, the Karen name for
themselves, Pwa K'nyaw, means human being.

Thus, etymologicaly, literaly and morally, al the people, of the land known as Burma,
Bama, Myanmar, Mranma are all one: Ran, i.e., human beings.

Widespread or systematic violations inflicted on the people of Burma-Bama-Mi/anmar-
Mranmar, are thus, etymologically aswell aslegally, Crimesagainst Ran, i. e, Humanity . . .

5.5 BURMANIZATION /MYANMIFICATION

Now generally accepted by Burma scholars, thisis a process described by the Mon specidit,
Ashley South, as process in which:

Minority cultures, histories and socio-political aspirations are subsumed into an homogenizing
national identity derived from the Burman historical tradition.

The term, as distinct from ethnic cleansing, expresses an activity by which non Burman
cultures appear to be destroyed through, and by, a process of assimilation and absorption,
rather than by direct, violent destruction. However, the destruction implied in the words,
subsumed into and homogenized, suggests a process which involves the complete loss of
identity of ethnic cultures within the dominant Burman one.

It seems that the term Burmanization, however, as generally used, is restricted to describing
a process of cultural and socid destruction, followed by assimilation and absorption. In itsdf,
this is not expressive of genacide, something generally understood to involve primarily, but
not exclusively, physical destruction. However, there is ambivalence in The Genocide
Convention on the issue of whether genocide embraces more than physical destruction. For
example defining activity 2 €) forcibly transferring children from the group to another group,
clearly expresses forced assimilation, not physical destruction, as a constituent act of
genocide. Moreover, recent expansive interpretations of the two UN Tribunals for Rwanda
and former Yugodavia suggest that cultural assimilation and destruction are, at the very
least, strong indicatorsof genocidal intent. (ICTY, Kristic Judgement, august 2001)

5.6 BURMESE OR BURMAN

This is particularly confusing, but important to clarify, because one of the essential tasks
when investigating human rights violations, especially ethnically based violations, is to find



out who is doing what to whom. In line with most current academic writers, the term
Burman will be used to refer to the numerically dominant, ethnic group found mostly in
lowland Burma, while the term Burmese will be used to describe the collective peoples of
Burma. However, many non Burman peoples do not consider themselves to be "Burmese”.
For example, when describing human rights violations, they use the term "Burmese" to
describe the aien, predominantly Burman/Burmanising ethnic military group responsible for
persecuting them. (See for example the accompanying footage on the Dooplaya massacre.)
Eastern, ethnic, non Burman people, in fact, emphatically exclude themselves from being
considered "Burmese." In addition, the internally displaced non Burman people do not even
appear, in general, to recognise the name, "Burman.”" They cdl "Burmans' "Burmese."

Thus international observers, and non Burman eastern peoples, sometimes use terms at cross
purposes. Non Burmans identify themselves themselves as Karen, Karenni, or Shan and the
Burmans, "Burmese." International observers cdl the main lowland ethnic group Burmans, or
Bamars, and al the people of Burma, "Burmese."

This lack of common terms, rooted in identity, can cause problems when trying to identify
the ethnic identities of perpetrators and victims, especially when applying a framework of
law, like Genocide, which is based on ethnicity.

5.7 CRIMES AGAINST HUMANITY

Crimes committed against any group of civilians, whether in time of peace or war, which are
impermissible under International Law.

They must be widespread or systematic.

WIDESPREAD: defined by the International Criminal Tribunal for Rwanda as: massive,
frequent involving a large scale action and carried out collectively with considerable seriousness and
directed against a multiplicity of victims.

(ICTR, Prosecutor v Akayesu, Judgement, 96-5-T Sept. 1998))

SYSTEMATIC: Thoroughly organized and follows a regular pattern on the basis of a common policy
involving substantial public or private resources. (ICTR -96-5-T, September 1998).

We should note the use of the word or., i.e, Crimes against Humanity do not have to be
widespread and systematic

5.8 DEPRESSIVE TYPE

This refers to both an individual and cultural pre-disposition to redirect strong feglings, such
as anger or pain, inwards rather than outwards. It is the opposite of the hysteric type who
expresses intense feelings outwards. Burma's non Burman displaced people tend to be the
former type. When compounded by post traumatic stress disorder, victims find it extremely
difficult to express their feelings, and listeners find it difficult to sustain interest in the face of
apparent, numb deadness. The numbness is, however, an expression of pain. It does not,
however, make for good journalistic copy.

5.9 DISTINCT ENTITY

The International Criminal Tribunal for Yugodavia in its Srebrenica Judgement opined that it
is not the numbers destroyed that determine whether an act of destruction can be considered
to be genocide, but whether the group destroyed represents a distinct entity which prevents
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the wider group surviving. As such, it argued fewer people may die in an act of genocide
than those dying from War Crimes, because the latter may not endanger the group's survival.

5.10 ETHNIC CLEANSING

Thishasbeen defined as: Rendering an area ethnically homogenous by using forceor intimidationto
remove per sonsof given groupsfromthearea (The United Nations Committee of Experts, Report

to the Security Council, January 1993). According to the International Criminal Tribunal for
Yugodavia: it may involve genocidal characteristics, (Blaskic Judgement), but appears, from a
legal point of view, not to be a form of genacide itsdf, since the intention is to violently expel
the group, not to physically destroy it as such.

The definition of Burmanisation as, a process of subsuming ethnic peoples into an homogenized
Burman identity, is arguably the opposite of ethnic cleansing which involves sudden, violent
expulsion; Burmanisation, on the contrary, appears primarily, to be an indirect, dow form of
destruction inflicted by absorption and assimilation. The long term intention may, however,
be the same as ethnic cleansing: to render an area, in this case the whole of Burma, ethnically
homogenous, not by violently expelling ethnic peoples, but primarily, after physica
destruction of any resistance, by culturally, and biologically, absorbing and assimilating non
Burmans out of existence. Thus ethnic cleansing is probably not the appropriate word to use
to describe the Junta's policies in Burma, since it, firstly, misrepresents what is happening in
the short term, and, secondly, is inherently meaninglessin alegal sensg; it thus lets the Junta
dff the hook of clear accountability. In any case, the term should never have become part of
common parlance: it is, in fact, an objectionable euphemism invented by Serbs to disguise the
moral consequences of their barbarous behavior of destruction through violent expulsion in
the former Yugodavia. To use the verb, "Cleansing,” is in effect to linguistically endorse this
form of mass destruction. Victims were not "Cleansed,” but violently evicted on a massive
scale, and often killed in the process.

Destruction through absorption, rather than expulsion, may be connected to the fact that
Burma was never over-populated, or technologicaly highly developed. It has thus always
needed labour for development, especialy dave labor. Pagan was built, for example, by Mon
daves, just as modern roads have been built with forced labour, as will be, no doubt, the
border area "Development” projects. This need for labor has possibly been a factor mitigating
outright total destruction.

Moreover, we should remember that destruction through absorption was the activity of its
traditional Burman conqueror kings on whom Senior General, Than Shwe, apparently models
himsdf. They did not look for Lebensraum, or living space. They had that. They wanted
daves.

5.11 ETHNIC MINORITIES/NATIONALITIES/PEOPLES

The choice of term determines how those groups are politically perceived. The expression,
"Ethnic minorities" has the effect of marginalizing them. No one knows the exact popul ation
of Burma, but it is estimated to be about 50 million, of whom about 20 million are ethnic
"Minorities." These people, therefore, collectively comprise a very large "Minority." They
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inhabit over 60% of the land area of Burma and have aways considered themselves to be
separate peoples, with their own languages, customs and cultures. Many were in Burma well
before the ethnic Burmans arrived. It would, therefore, seem to be more appropriate to
describe them as ethnic peoples, and indeed, to consider the Burmans themselves to be one
of these ethnic peoples. To ghift from ethnic minority to ethnic people is to reframe the
political perspective. It is, of course, the function of the SPDC to render such thinking
unthinkable, and depict the situation simply as that of a Burman country with minority
problems.

The term ethnic nationality has not been used since most of the ethnic leaders now appear to
have renounced any claim to separate national status and embrace some form of federalism.
The term "Hill tribe people” has been avoided, asit completely marginalizes them .

On reflection, it is fdt that the most appropriate way to distinguish between Burmans and
ethnic peoplesis to use the terms "Burman" and "non- Burman groups."”

5.12 ETHNOCRATIC STATE

A situation where the Sate acts as the agency of the dominant ethnic community . . . in which
recruitment to the Sate eliteand gover nment isdi sproportionately and overwhel mingly fromthe
dominant ethnicgroup. . . itspolitical structure servesto maintain and reinfor ce monopolization of
power by the ethnic segment. (David Brown).

Thus while Burmanization describes the racia policy, the ethnocratic State is the institution
implementing the policy and sustained by the palicy.

5.13 EXTRAJUDICIAL AND ARBITRARY KILLING

Amnesty I nternational definesextrajudicial executionsas: force which isdisproportionateto any
threat posed although authoritiesmay claimthat thisuse of forceislegitimate.

It is questionable whether the term is an appropriate description for many of the killings in
eastern Burma. The overwhelming number of killings, documented by Amnesty International
and UN Specia Rapporteurs, inflicted on the ethnic civilian populations of Burma are of
defenceless civilians who are not involved in violence. As the Special Rapporteur stated in his
1998 report, the killings include women and children. The killing of such victimsis not a use of
forcewhichisdisproportionateto any threat posed, because women and childrenin eastern Burma
pose no conceivable threat. The use of the term term, extra judicial killings, to describe the
destruction of vulnerable civilians in eastern Burma, may contribute to understating the
gravity of the violative conduct.

Arbitrary killings are understood as killings inflicted without any apparent purpose or
meaning. However, if thekillings areinflicted within an overall premeditated policy (ICTY) they
may be considered to be acts of Genocide, or Crimes against Humanity of murder or
extermination. Killingsin eastern Burma are inflicted within the overall premeditated policy of
subjugation and assimilation known as Burmanisation.

5.14 FAILED STATE

A State which cannot protect its citizens, or is itsdf responsible for violating the rights of its
citizens, including their right to life. Burma, according to UN Reports and General Assembly
Resolutions, is guilty of both.
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5.15 FUNGIBILITY FUNDS

A technical term which apparently describes the process in which international aid can be
used by a regime to reduce its responsibilities to provide essential services to its people, by
diverting funds to sustain other, less justified activities. For example, if aid is provided for
health and education, the money saved may be simply used by the military government to
further reduce support for its people, and re-allocate the money saved to increase its military
power. In Burma's case, armed forces of 400,000+ are maintained and equipped with,
amongst other things, Mig 29's, and, up till recently, a relatively sophisticated medical
system for the largely Burman dominated officer class, while there are virtually no medicines
provided in the public health care system for the general public. Fungibility "Aid," by
understandably attempting to meet the desperate need of the neglected poor, can become,
inadvertently, a way of sustaining and augmenting State power, because it may help the
regime to alocate resources to fund itsdf, at the expense of the citizens as awhole.

5.16 GENOCIDE
DEFINING ACTIVITIES OF GENOCIDE:

ARTICLE 2 OF THE CONVENTION ON THE PREVENTION AND PUNISHMENT OF
GENOCIDE:

Genocide means any of the following acts committed with intent to destroy, in whole or in
part, anational, ethnical, racial or religious group, as such:

a) Killing members of the group;

b) Causing serious bodily or metal harm to members of the group;

)] Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

d) Imposing measures intended to prevent births within the group;

€) Forcibly transferring children of the group to another group.

It should be noted that only one of the above activities expresses destruction by killing. It
should also be noted that proof of quantifiable numbers of people destroyed is not required
for proof of activity 2 c) and 2 d), only an intention to inflict the acts. This is particularly
significant as indirect destruction described by 2 c), is arguably the most widely used method
inflicted on non Burman, internally displaced people.

ACTS OF GENOCIDE
ARTICLE 3:

The following acts are punishable:

a) Committing Genocide;

b) Conspiracy to commit genocide;

¢) Direct and public incitement to commit genocide;
d) Attempting to commit genocide;

e) Complicity in genocide.

It should be noted that attempting to commit genocide does not require the act to have been
completed, only, according the Rome Statute, that a substantial step has been executed.

It should also be noted that the ICTY convicted perpetrators for Genocide in the case of 7000
deaths in Srebrenica (not an entire race); the government of the Netherlands is currently
prosecuting a Dutch national for complicity in genocide inflicted on the Kurds in Halabja,
northern Irag, where "only" 5000 people were killed. These figures confirm the meaning of






