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The Rangoon Division Military Administration Special Tribunal No. 3 in Case No. 13/75
sentenced the appellant U Kyaw Lin to 7 years’ imprisonment for criminal violations
altogether of Penal Code sections 143, 447 and 124(A)/149." As U Kyaw Lin was dissatisfied

with that order, the case has come on appeal to the Central Court.

The facts of the case in brief are that at around 3pm on 5-12-74, when funeral host U Khant
was arranging last rites for U Thant’s remains, a crowd of rioters, including students,
outsiders and some of the monkhood, forcibly took U Thant’s remains from the Kyaikkasan
Ground to inside the Rangoon University campus. Furthermore, from 5-12-74 to 11-12-74
they were kept on the Rangoon University campus while demands were made of the

concerned authorities to build a mausoleum for U Thant at Kandawmin [Park], or at the site

' “Whoever is a member of an unlawful assembly shall be punished with imprisonment. .. for a term
which may extend to six months...” (143); “Whoever commits criminal trespass shall be punished
with imprisonment... for a term which may extend to three months...” (447); “Whoever by words...
brings or attempts to bring into hatred or contempt, or excites or attempts to excite disaffection
towards [the Government...] shall be punished... with imprisonment which may extend to three
years...” (124A); “If an offence is committed by any member of an unlawful assembly... every
person who, at time of the committing of that offence, is a member of the same assembly is guilty of

that offence” (149). (Translator’s footnote)



of the former students’ union building or at another suitable place. Although on 8-12-74 it
was planned to convey U Thant’s remains to Kandawmin passing through the site of the
former students’ union building, as a group of demonstrators shouting for entombment at the
former union site appeared, it was decided to entomb the remains at the former students’

union building site.

As the rioters trespassed onto the university campus from the afternoon of 5-12-74, the
Director General of the Ministry of Education U San Thar Aung issued an order that
universities and colleges be closed starting from 6 December 1974; that the necessary money
be loaned to university students in order that they return to their homes and furthermore that
vehicles be provided; and that 12 o’clock on 10-12-74 would be the deadline for remaining
students in each of the schoolrooms on the university campus to vacate. Thereafter, as of the
morning of 11-12-74 arrests of the remaining students on the university campus along with

the rioters were made with police personnel.

The charges against the appellant U Kyaw Lin in regards to the U Thant funeral incident are
that he was in violation of Penal Code section 143 to the extent that the defendants defied an
order of the Rangoon Municipality in gathering with the common object of jointly upsetting
law and order as participants in an unlawful assembly; in violation of Penal Code section 447
as this crowd invaded and occupied the Rangoon University campus and Convocation Hall
without relevant authorization and starting in the schoolrooms of the buildings held meetings
and conducted a host of activities; and, in violation of Penal Code sections 124(A)/149 as
some students and some members of the monkhood gave anti-government speeches at the
Convocation Hall and site of the former student union building, and printed and distributed

seditious pamphlets.



It emerged from the testimonies of prosecution witnesses that in regards to the U Thant
funeral matter the appellant U Kyaw Lin from the beginning on 5-12-1974 acted as advisor to
the Funeral Central Committee; and, that among writings to excite sedition wrote a letter in
English to be sent to the United Nations. Nor has there been refutation of these charges. It
was submitted [by the defendant] that the court could assign guilt however it pleased; and,

that the police inquiry was illegal and on top of it, no firm evidence was presented.

A point of law to consider is whether or not it was illegal for the Special Tribunal to sentence
the appellant U Kyaw Lin to 7 years’ imprisonment, given that if all of the crimes that the
appellant U Kyaw Lin committed are totaled up case by case then under the Penal Code the

sentence could not exceed 3 years and 9 months’ imprisonment.

According to article 76 of the Constitution of the Socialist Republic of the Union of Burma,
the Council of State may if necessary declare a state of emergency and promulgate martial
law. Exercising the power conferred by that section, the Council of State via Proclamation
No. 4 on 11 December 1974 proclaimed a state of emergency in Rangoon Division and
assumed the power of military administration. As set out in Rangoon Division Military
Administration Order No. 1, Special Tribunals can summarily try criminal cases. It is stated
that in sentencing, a minimum 3 years’ imprisonment is mandatory. Therefore, even though
in the original law the sentence for a crime may be stipulated as less than 3 years’
imprisonment, the Special Tribunal has authority to hand down a sentence of 3 years’
imprisonment. Even though a crime of the sort in Penal Code section 143 attracts a maximum
sentence of 6 months’ imprisonment, the Special Tribunal can stipulate a sentence of 3 years’
imprisonment. Therefore, the sentence of U Kyaw Lin to 7 years’ imprisonment for the

charges under 3 sections of the Penal Code cannot be described as incorrect.



A further point of law to consider is whether or not Council of State Proclamation No. 4,
which on 11 December 1974 from that day handed over to a military administrative council,
is being applied retrospectively with regards to crimes committed prior to that day. Military
administration was proclaimed under Council of State Proclamation No. 4 on 11 December
1974, whereupon as per Rangoon Division Military Administration Order No. 1 a directive
order was issued for the Special Tribunals to adjudicate those criminal cases deemed suitable.
In that order it was stated that Special Tribunals try criminal cases summarily and impose a
minimum sentence for crimes of 3 years’ imprisonment. The Rangoon Division Military
Administration Order No. 1 is not a newly enacted law. Indeed, the only crimes for which the
appellant was tried were under extant sections of law from the Penal Code. Therefore, instead
of hearing established types of cases through ordinary courts, it is merely that the hearings are

going on through authorized Special Tribunals. That cannot be described as retrospective.

It is evident with regards to the facts of how the case unfolded that the appellant U Kyaw Lin
violated the Penal Code sections as charged. The application of the law by the Special
Tribunal also was correct. In considering whether or not it is appropriate to reduce the
sentence, it cannot be said that the appellant U Kyaw Lin, a Higher Grade Pleader, is an
ignorant person. In the writing in English of a seditious untruthful complaint letter to be sent
up to the United Nations the appellant U Kyaw Lin knowingly incited the students. It is
apparent that the appellant U Kyaw Lin also had maintained contact with the riotous students
at the university grounds from the start of events on 5-12-74 to the end on 11-12-74.

Therefore, the appeal is dismissed.

(Words: 1147)
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